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ABSTRACT

From Sierra Leone to South Africa, calls for prosecutions, truth seeking, reparations and
institutional reform are increasingly common as countries seek to address human rights
abuses. While transitional justice measures are thought to contribute towards ending
impunity and advancing reconciliation, the effectiveness of such interventions are thought to
depend largely on the capacity of state institutions at the administrative, judicial, and political
and security level. In African countries, despite the realities of institutional deficiencies, poor
governance, and poverty, transitional justice measures continue to be laden with high
expectations. The paper looks at obstacles that have been encountered in a number of

countries in Africa , in the hope of cultivating modest expectations.
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OVERPROMISED, UNDERDELIVERED: TRANSITIONAL
JUSTICE IN SUB-SAHARAN AFRICA!

Lydiah Kemunto Bosire

Introduction

Calls for prosecutions, truth-seeking, reparations, and institutional reform
are increasingly common in countries seeking to confront past human rights
abuses. These approaches, it is argued, are necessary to combat impunity and
advance reconciliation.? Currently, at least 12 sub-Saharan African countries
are in some stage of implementing transitional justice measures, yet there has
been no comparative analysis of the overwhelming limitations facing these
efforts.” For those tasked with designing such strategies in the future, such
an analysis would be valuable in helping to set realistic expectations.

Using a comparative lens, this paper explores the challenges encountered
during efforts to pursue justice in a number of sub-Saharan African countries
in transition.* For example, in many cases domestic prosecutions are neither
systematic nor timely, partly because of the poor judicial capacity. Truth-
seeking and reparations measures, often implemented in contexts of political
compromise and limited resources, can appear to lack good faith. In the near-
absence of trials and reparations, many victims are left without redress,
particularly as efforts to vet human rights abusers continue to be slow and
uneven, and perpetrators remain in positions of power.

The paper draws primarily from the experiences of the Democratic
Republic of the Congo (DRC), Ghana, Rwanda, Sierra Leone, South Africa
and Uganda. The selection of cases is deliberate, motivated by the fact that
the countries under examination employ an explicit discourse of combating

See the notes to this text as from page 95.
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impunity and fostering reconciliation, and define themselves (or are defined)
as being in transition.” Similarly deliberate is the choice to restrict the cases
to sub-Saharan Africa, partly because of a unique combination of factors
characteristic of these states.® While the precise sources of challenges to
transitional justice in Africa should be empirically examined, the weakness
of the African state offers a possible preliminary explanation: measures may
not have their intended outcomes (such as combating impunity or advancing
reconciliation) if the assumptions underlying the implementation of such
measures (such as a coherent, legitimate state, an independent civil society,
and citizens with political agency) do not hold.

In addition, many of the conflicts that preceded the transition are not
neatly contained within borders. One of the impacts of porous borders is that
national measures for combating impunity are often incomplete. Further,
poverty and/or unequal distribution of income and resources have often been
cited as contributing factors to, as well as consequences of, conflict and
dictatorship. Transitional justice measures can seek to clarify, and have an impact
on, these root causes of violence and abuse. Further, the economic dimensions
of conflict and repression can have consequences for the demand for reparations
and the possibilities of reconciliation. Finally, these countries have been in
transition from the 1990s to the present, an era when the human rights field
has been more interventionist,” which means that countries are generally under
more pressure to implement measures that (appear to) address impunity.

This paper presents a background and genealogy of transitional justice,
then turns to the many obstacles confronted by attempts to implement
transitional justice in the form of prosecutions, truth-secking, reparations,
and institutional reform. Subsequently, the paper explores how the sequence
of, and demand for, transitional justice measures is affected by definitions of
“victim” and “perpetrator”, the use of amnesties, the nature of demobilization,
disarmament, and reintegration (DDR) programs, and the understanding of
reconciliation.

It concludes that the unmet expectations of transitional justice efforts are
partly due to a default resort to an institutionally demanding understanding of
transitional justice that is not congruent with the quality and capacity of state
institutions in times of transition. Transitional justice measures in Africa
continue to be laden with high expectations, notwithstanding the mitigating
realities of institutional deficiencies, poor leadership, poverty, and the chasm
between the government and the people.® In order to be more effective, the
gap between expectations and reality must be narrowed by cultivating modest
expectations about what justice-seeking measures can deliver; assessing
realistically the institutional conditions necessary for their successful
implementation; and investing in meaningful institutional reform (and
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sometimes institution building). Otherwise, alternative, complementary,
nonstate avenues for advancing reconciliation—including localized, informal
initiatives with little demand on state institutions, or regional initiatives through

the African Union—should be pursued.
Background and genealogy’ of transtional justice

Transitional justice has been defined as “a field of activity and inquiry focused

”10 in an effort

on how societies address legacies of past human rights abuses
to combat impunity and advance reconciliation during a period of definitive
change in the political landscape. Regime change can come by negotiation
with an outgoing regime, where the new government sacrifices more ambitious
goals on matters of combating impunity in the interest of peace, stability,
and reconciliation. However, new regimes are increasingly making decisions
to address the past, and often use measures including prosecutions, truth-
seeking mechanisms, institutional reform, and reparations programs.

Prosecutions are considered the mainstay of justice. By their punitive
nature, prosecutions can help restore the primacy of the rule of law and make
it clear that its breach carries consequences. The punishment of criminals is
one way to provide “effective remedies” to victims, and primarily that
obligation falls on domestic courts. In cases where the domestic judiciary is
unwilling or unable to prosecute, internationalized judicial processes can
constitute an alternative resort." However, in contexts of widespread human
rights abuses, prosecutions can be insufficient in achieving accountability,
partly because they approach human rights abuses on an adversarial, case-by-
case basis, and can be costly and lengthy. At best, trials paint an incomplete
picture of the past and offer equally incomplete justice.'” In addition,
emphasizing perpetrators and crimes can leave victims unacknowledged on
the margins. To remedy some of these shortcomings, prosecutions can be
complemented by other, more victim-centric measures.

Truth-seeking mechanisms can operate alongside trials by providing an
opportunity for society to gain a broader understanding of past atrocities.
With a long history in Latin America and made popular in Africa by the
South Africa Truth and Reconciliation Commission (TRC), truth commissions
can give victims an opportunity to talk about their experiences, and allow
perpetrators to acknowledge responsibility. Truth-seeking efforts can
acknowledge that victims have a right to know the truth about the abuses
they suffered, and that the government has a duty to facilitate a process for
establishing a historical record. Government-sanctioned truth commissions
have become fairly common mechanisms for establishing a socially acceptable
version of history, validating the experiences of many victims."”” There can

Number 5« Year 3« 2006 m 73



OVERPROMISED, UNDERDELIVERED: TRANSITIONAL JUSTICE IN SUB-SAHARAN AFRICA

also exist unofficial, civil society—run commissions or projects with similar
goals, which can act as “replacements, complements, or precursors” to official
commissions.

Truth-seeking mechanisms may develop a widely recognized definition
of “victim”, which may facilitate other mechanisms, such as reparations
programs. As mentioned above, the state has a duty to remember the
victimization of its citizens. Such remembrance can constitute symbolic
reparations. But broader reparations programs—restitution, compensation,
and rehabilitation—are, under international law, a state obligation to victims
as a “materialization of recognition of responsibility”."”

Both trials and truth-seeking mechanisms can shed light onto the
institutional deficiencies that led to the abuses, thereby tasking the new
administration with matters of vetting as well as broader issues of institutional
reform. As part of larger institutional-reform measures, vetting should involve
using individual, case-by-case merits rather than collectively dismissing people
by virtue of their association or politics. In other situations, compromised
institutions can be significantly altered or even abolished, and new bodies set
up as a way to prevent recurrence.

These measures of transitional justice can be intimately linked. For
example, evidence gathered from truth-seeking processes can be used to
support prosecutions and determine beneficiaries for reparations programs.
For maximum impact, some observers have recommended implementing
transitional justice measures in an integrated package rather than as unrelated
efforts. Failure to do so can minimize the credibility of the measures: it has
been suggested that reparation programs executed without a detailed
exploration of causes and effects of human rights abuses can be unsatisfactory,
just as reparations awarded without any attempt at judicial accountability
can be seen as tainted.'®

Over the years, transitional justice initiatives have exhibited different
priorities.'” In what is called “Phase I” of transitional justice—the post—World
War II period and the Nuremberg trials—the focus of transitional justice was
international criminalization and subsequent criminal prosecutions.'® Various
instruments, such as the Genocide Convention, were put into place, setting a
precedent that individuals could no longer justify human rights abuse in the
name of institutional culture or response to orders. In this phase, the
perpetrator was at the center of the quest for justice.”

During the Cold War, the pursuit of transitional justice largely
stagnated.?® This lasted until “Phase II”, which encompasses the transitions
that took place following the decline of the Soviet Union. In the various
political upheavals in the Southern Cone countries, the opening of the Stasi
Records in Germany, and the lustration in Czechoslovakia, local and
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politicized conceptualizations of justice associated with state building were
implemented. Justice moved beyond prosecutions and included little-explored
mechanisms, such as truth commissions, reparations, vetting, and other
restorative justice measures, making transitional justice more “communitarian”
and a “dialogue” between perpetrators and victims.*' In this period, the truth
commission experiment in Argentina soon gained wide use in Latin America
and later was made popular by South Africa.

The creation of the International Criminal Tribunal for the former
Yugoslavia (ICTY) in 1993 marked the beginning of yet another political
landscape, “Phase III”, where increased frequency of conflict moved the
application of transitional justice and the call for combating impunity from
the exception to the norm. The year 1994 saw the creation of the International
Criminal Tribunal for Rwanda (ICTR), and soon afterward the Rome Statute
for the International Criminal Court (ICC) was promulgated. The ripple
effects from these three mechanisms have been felt across the world,
particularly in a number of peace agreements that have referred to international
trials and tribunals. The Arusha Accord for Burundi, the Linas-Marcoussis
agreement for Cote d’Ivoire, the agreement between the government of Sierra
Leone and the UN for the Special Court, and the Inter-Congolese Dialogue
(ICD) for DRC all requested creation of international or hybrid prosecutorial
mechanisms.”” In this phase, there is constant reference to humanitarian and
human rights law, as well as an “entrenchment of the Nuremberg Model”,
particularly by the creation of the ICC as a permanent court to prosecute
genocide, war crimes, and crimes against humanity.”

Transitional justice developments in Africa
Challenges

Unlike countries such as Chile and Argentina, in which transitional justice
measures were administered following relatively clear instances of regime change,
most of the cases under examination in Africa implement these measures
following negotiated transitions, without a clear break with the past and/or
with ongoing conflicts.”* The Lomé Accord of 1999 for Sierra Leone was the
third peace agreement aimed at ending the conflict and establishing democracy.
Similarly, the Ghana National Reconciliation Commission (NRC) was the latest
in a succession of accountability measures implemented by various governments
starting from the coup that overthrew Kwame Nkrumah in 1966. The DRC
and Uganda currently have different degrees of ongoing conflict while they are
in the process of implementing various transitional justice measures.

A number of important questions arise: what constitutes a “transition”
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in Africa? Is the transition marked simply by the political choice to use of the
rhetoric of justice and reconciliation, even in a context of minimum breach
from the past, perhaps in order to “create the democratic possibility to re-
imagine the specific paths and goals of democratization”?* Can a country
have a succession of transitions and apply transitional justice measures each
time??® Are these measures appropriate even in contexts of weakly
institutionalized states without a history of Western-style democratic
tradition?”” Or is it possible that new governments adopt the now-common
language of transitional justice to compete for resources on an international
stage? Without offering answers to these questions, this discussion points to
the possibility that the “moment of transition” may be clearer in academic
analysis than in reality. This can increase the difficulty of assessing when
country is “ripe” for transitional justice. If measures are used under
inappropriate conditions, there can be an (undesirable) increased likelihood
of recurrence, which would devalue the measures.?®

Notwithstanding this lack of clarity about when to implement transitional
justice (and whether the state possesses adequate institutions for such
implementation), states have an obligation duty to combat impunity and
“provide victims with effective remedies”.”” The countries examined in this
paper have undertaken a variety of transitional justice measures seemingly to
fulfill this obligation, yet impunity remains widespread as their
implementation meets many obstacles. While the challenges discussed below
may not be exclusive to African states, they can appear more pronounced,
partly because of the coincidence of weak states, unclear transitions, and a
frequent resort to transitional justice measures.”

Prosecutions

Making perpetrators accountable is central to the fight against impunity. In
addition to acting as a potential deterrent for future abuses, prosecutions can
repair victims, reaffirm the rule of law, and contribute toward reconciliation.’!
In theory, prosecutions in domestic courts should take on the main responsibility
for dealing with perpetrators, while other transitional justice measures, such as
reparations, truth commissions, and institutional reform, are designed to
complement such trials. In cases of widespread human rights abuse, it is even
more important—despite the judiciary being at its weakest—to demonstrate
that impunity is not tolerable. To this end, prosecuting those most responsible,
and cases that illustrate patterns of abuse, can be important to show the gravity
of human rights abuses as well as their systematic perpetration.*

Unlike cases like Greece, where there were systematic prosecutions
following a transition, few trials for human rights abuses have been held in
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Africa, and even then with many difficulties, notably in Ethiopia and Chad.*
Frequently, poor legal capacity can be a major impediment to domestic
prosecutions. In the DRC, the history of the judiciary in the entire post-
colonial phase has been marked by a lack of independence, integrity, and
infrastructure. This is compounded by the fact that Congolese law does not
proscribe genocide, war crimes, and crimes against humanity: these violations
are addressed only in military courts, where their definitions do not conform
to international standards.** Even with the recently implemented criminal
justice program in Bunia, Human Rights Watch has described a situation
where perpetrators of grave human rights abuses are prosecuted for minor
crimes, in a contexts characterized by “inadequacy of existing criminal law
[and] the lack of police resources required for investigation”.®

Post-genocide Rwanda found many legal professionals dead or in exile,
as well as a vacuum in the judicial structures. The court’s incapacity to carry
out prosecutions was (and continues to be) further compounded by the sheer
number of perpetrators. In 2000, Rwanda is said to have had more than
125,000 persons in detention—a number that would be overwhelming to
any judiciary, even in the developed world. Many of these individuals may
have served de facto jail terms without ever being convicted, an issue that
raises great concern about the state of justice. In an effort to speed the court
processes regarding to the tens of thousands of detainees who are awaiting
trial, traditional Gacaca courts have been set up to hear cases from various
categories of perpetrators, and apportion punishment appropriately.
However, many standards of international justice consider the system to be
flawed and ill equipped to address international crimes of genocide.”

In Sierra Leone, the post-war domestic judiciary was very weak and
partisan. According to one report, following the civil war the judiciary had
“collapsed and institutions for the administration of justice, both civil and
criminal, [were] barely functional... administration of justice outside Freetown
[was] almost non-existent”.?® The establishment of the Special Court for Sierra
Leone was partly a response to this disintegration of the domestic judicial system.

In a number of states where the necessary technical capacity and political
will do not exist, there is a constant call for international trials, even when
there is clear indication that the possibility to set up such tribunals—according
to the then Assistant Secretary General for Legal Affairs at the UN—does not
exist.”” In the DRC, the ICD resolved to request the UN Security Council for
the formation of an International Criminal Court for the DRC to examine the
atrocities that have taken place in the conflict that has engulfed the country.®

In Rwanda and Sierra Leone, the reach of internationalized tribunals
has also been limited because of technical and political constraints of a
different nature. For example, the ICTR, while being a commendable
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prosecutorial platform committed to prosecute as many masterminds of the
genocide as possible, has indicted only 80 people, convicted 20, and acquitted
3. Given a limited time mandate, the Tribunal has recently reached an
agreement with the government of Rwanda to repatriate some convicts back
for trials, amid much controversy. The situation of limited reach of
international prosecutions is also true of Sierra Leone’s hybrid-tribunal
experiment, which aims at convicting those “most responsible” for the conflict
and human rights abuses, and has indicted 13 people. Other issues plague
these two efforts, such as the difficulty of ensuring these courts have a
significant impact on the domestic judicial system.*

Meanwhile, the governments of Central African Republic, the DRC, and
Uganda, and the Security Council with regard to Sudan, have made referrals to
the ICC, but the Court can examine only crimes committed after July 1, 2002,
the date the Rome Statute entered into force, potentially leaving many grievances
unaddressed and disappointing victims.** Additionally, the ICC’s investigations
can be affected by such factors as the court’s own limited capacity, security of
the country, and the possibility of state cooperation. Also limiting ICC
jurisdiction is the American Servicemembers’ Protection Act of 2002, which
prohibits military assistance to member states of the ICC unless such states
sign bilateral agreements (“Article 98” agreements) with the United States,
removing ICC jurisdiction from U.S. personnel present in their countries.

In addition to the technical and legal limits discussed above, cultural
factors have also been cited as a reason that some post-conflict states shy
away from prosecutions. In some cases, expressed preferences for locally owned
accountability mechanisms do not include prosecutions by formal courts.*
In Uganda, for example, Acholi leaders do not support the timing of the ICC
referral, fearing that pursuit of prosecutions could remove the incentives from
the LRA rebels to disarm.* Instead, they want to use traditional measures to
bring reconciliation to the region ravaged by the LRA. A recently completed
population survey of Northern Uganda, however, indicates that victims do
not see justice and peace as mutually exclusive. While they want the war to
end, they do not want the LRA perpetrators to get away with impunity.”

Truth-seeking measures

Truth-seeking mechanisms attempt to fulfill victims’ right to truth and give
the community as complete a version of history as possible. Prosecuting all
perpetrators is not possible because of the many challenges identified above,
institutions such as truth commissions are often established to help patch
this “impunity gap”.* Beyond acknowledging victims, truth commissions
can help identify perpetrators, establish an accurate account of history, and
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recommend reparations, institutional reform, and prosecutions. They also
often give the victim a platform to confront perpetrators and sometimes offer
perpetrators an opportunity to come forward and provide their account of
events, acknowledge their atrocities, and, in rare cases, apologize.

The ability of truth commissions to meet their goals (one of which is often
reconciliation) is vested as much in the process of truth-seeking as in the final
report. For this reason, commissions must be seen to be moral, just, representative,
consultative, credible, and open to public scrutiny. This pertains to all aspects of
the commission’s work and at all stages, including drafting legislation, choosing
commissioners and staff, and handing over the final report.’

The first challenge in many post-conflict situations is that truth-seeking
processes are increasingly designed during a negotiation for peace,
marginalizing the voice of victims and civil society organizations, and possibly
reducing ownership and credibility.”® In the DRC the truth commission was
proposed by members of the ICD as part of the peace negotiations.® The
proposed institution, with all its far-reaching aspirations, was born out of an
elite (and perhaps morally questionable) consultation in which victims did not
participate broadly, with potential consequences of disconnecting parts of the
country from the embryonic process.”

The second challenge pertains to the selection of commissioners, who
ideally should be widely respected persons of unparalleled morals chosen

> In many cases, however, the process is

through an open process.
compromised. For the DRC, the ICD resolution stated that the commissioners
should be “Congolese of great moral and intellectual probity and possessing
the necessary skills to carry out the mandate of the commission”, selected “by
consensus from the ranks of the components according to the criteria
established by the Dialogue: moral probity, credibility [...]”.> Despite these
provisions, the commissioners were nominated by their political parties with
no regard for the ICD criteria or the consensus described in the truth
commission resolution.>® In Sierra Leone, the national commissioners of the
truth commission were seen as sympathizers of the ruling Sierra Leone People’s
Party (SLPP). This view was further reinforced when, contrary to the
recommendation of the truth commission that the president of the republic
“unreservedly apologize to the people for all actions and inactions of all
governments since 19617,°* Chairman Bishop Joseph Humper supported the
president’s refusal to apologize. Further, at one point, the Bishop thanked
the Civil Defence Force (CDF) militia, known for widespread abuses of human
rights, for its work in defending the country.” All these political inclinations
may have led to observers viewing the Commission as partial.

It is a common expectation that a truth commission will contribute
toward restoring the dignity of victims. This may not be always the case:
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depending on how they are structured, truth-seeking processes can be
traumatizing or even revictimizing. The Ghana NRC’s judicialized hearings
caused considerable discussion: victims gave testimony under oath, which
was followed by commissioners’ questions, and subsequently cross-
examination by the alleged perpetrators (if present). Following such a cross-
examination (either by the alleged perpetrator or his or her lawyer), the alleged
perpetrator received a platform to tell his or her side of the story. While the
process played an important role in the attempt to reach an objective truth,
some observers have commented that giving powerful perpetrators a platform
to cross-examine victims and possibly dispute their stories may not have
contributed to the process of dignifying the victim.*® Similarly, the Oputa
Panel of Nigeria also allowed alleged perpetrators to cross-examine victims.

Another challenge facing truth commissions—and transitional justice
measures in general—is that of high ambition, which can lead to disappointing
victims’ expectations. Truth commissions often articulate lofty goals beyond
their means and sometimes even beyond political feasibility. Increasingly, truth
commissions are seeking many different objectives. Contrast the mandate of
the Chilean truth commission, which sought only to resolve disappearances
and killings, with the mandate of the DRC truth commission to decide the
“fate of the victims of the said crimes, for hearing them, and taking all the
necessary measures to compensate them and completely restore their dignity”.””

Related to this is the fact that at the issuance of a final report, the truth
commission ceases to exist, often leaving no means by which the aspirations
enshrined in the recommendations can be made widely known, much less followed
up by the government. In both Ghana and Sierra Leone, the final, multivolume
reports were not immediately made public, which raised concern. If the population
does not see the report and is not fully informed, it is difficult for them to hold
the government accountable with regard to the recommendations.”® The very
form of the report as a written document can be inaccessible in victim communities
with high illiteracy rates.” Even where the report is made public, such as South

Africa, very few members of the general public read it.®

Reparations programs®

Under international law, there exists an obligation for states to give “prompt
reparation” to victims of violations of international human rights proportional
to the harm suffered.®> Reparations serve at least three aims: to recognize victims
as citizens who are owed specific rights, communicating a message that a violation
of such rights deserves action from the state; to contribute to establishment of
civic trust among citizens and between citizens and state institutions; and to
build social solidarity where the society empathizes with the victims.*

80 ®m SUR-INTERNATIONAL JOURNAL ON HUMAN RIGHTS



LYDIAH KEMUNTO BOSIRE

It is important to point out that reparations can never restore victims
tully to the status quo ante, and can be only a part of a package of transitional
justice measures that may include institutional reforms, prosecutions, and
truth-seeking. In the absence of such an integrated approach, observers have
remarked that reparations are likely to be seen as an attempt at buying
acquiescence (if not accompanied by prosecutions) or as inadequate gestures
of little long-term consequence (if not coupled with institutional reform).®

Reparations often run up against shortage of resources, and international
donors cannot be counted on for payments.®® In South Africa, the Committee
for Reparations and Rehabilitation (CRR) assessed interim payments for
victims with “urgent medical, emotional, educational and material/or symbolic
needs”, as well as final reparations. Many challenges were associated with
interim reparations. For example, they were paid out very late, almost two
years after the CRR’s recommendations were sent to the government. They
were also negligible in amount, disempowering to victims, and a frequent
source of friction and tension in the community, especially between those
who received them and those who did not.®® After a long wait, final reparations
were eventually allocated in amounts significantly lower than the CRR
recommended, with the government making a one-time payment of
approximately $5,000 rather than a series of payments over six years.®”’

The Sierra Leone TRC recommended reparations for amputees, the
wounded, women who suffered sexual abuse, children, and war widows because
these victims suffered multiple violations and were deemed in “urgent need
of a particular type of assistance to address their current needs, even if this
only serves to put them on an equal footing with a larger category of victims”.%®
To the universe of potential beneficiaries (not predetermined), the
Commission recommended that reparations be delivered in “packages”
containing medical and psychological care, education, and skills-training
programs. Given that the quality of public services in Sierra Leone is extremely
poor, the benefits to victims were held hostage to the existing institutions’
capacity to deliver.”” More important, the truth commission recommended
creating a Special Fund for War Victims, which would take care of amputees,
children, and women affected by the war and be established within three
months of the publication of the Final Report. As of this writing, the
recommended timeline has passed and the fund has not been established.

When designed without consideration of other transitional justice
measures—especially those aimed at perpetrators—reparations’ contribution
to reconciliation can be eroded. In countries emerging from conflict,
reparations can serve to fill the justice gap created from nonprosecution of
perpetrators. Yet because prosecution efforts are seen as essential to
maintaining peace and stability, they are often prioritized; while reparations,
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if ever implemented at all, come years later. In Sierra Leone, observers have
reported that the post-war near-exclusive focus on perpetrator and ex-
combatant rehabilitation (in the obvious interest of peace) alienated victims,
who raised the issue many times during truth commission hearings.” This
neglect of victims is especially notable in the context of general amnesty,
where the right to seek judicial redress is unavailable.

Another challenge to reparations programs is that they are often designed
at the last minute. The Sierra Leone TRC did not consider reparations until
very late in its work, under a resource and time crunch. As a result, consultation
was limited to government departments and Freetown-based NGOs. Similarly,
in South Africa, “Reparations seem to have been promoted in principle by
most actors as a just and necessary part of the transition, but discussion of the
details of reparations was always delayed until later in the process”.”

Finally, the ICC envisions a Trust Fund for Victims that will benefit victims
and their families.”” Unfortunately, this Fund will be encumbered by many
challenges. Some have observed that the Fund does not translate well as a
reparations program, given that it separates reparations and responsibility.
Further, the Fund may not necessarily be in a position to attract more funds
from international sources than cash-strapped national reparations programs,
and given the few numbers of victims whose cases will come before the ICC,
the proposed individualization of assessments of reparative benefits can appear
to introduce discrimination among victims.”> Many raised concerns point to
the likelihood that the Fund (and by association, the ICC) will raise expectations
that it cannot meet.”

Vetting

Under the larger rubric of institutional reform, vetting is increasingly
implemented to address human rights abuses. Defined as a “formal process
for the identification and removal of individuals responsible for abuses from
public office”,” vetting is becoming an integral part of the process of restoring
trust in organs of the state, in an attempt to ensure that the structures that
facilitated human rights abuses in the past no longer exist.

Personnel reform should be carried out in a manner that is perceived as just,
while respecting the rights of individuals and refraining from drastic depletion
of essential institutional capacity.”® Ideally, the reform process should involve
assessment of the institutional capacity of institutions such as the judiciary and
the security organs; assessment of existing staff capacity and qualifications;
designation of standards of desired personnel composition of each particular sector;
and ongoing public consultation about the entire process. The complex nature
of vetting has presented many challenges to the transitional justice landscape.”
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Vetting can be hindered by the state’s inability to carry out the purely
technical and procedural task of accessing employee records to evaluate their
integrity and competence. According to one report, virtually no infrastructure
for public administration exists in the DRC, and in the absence of such basics
as personnel files, the difficulty of assessing employee integrity is immense,
sometimes impossible. In Sierra Leone, the prewar period was characterized
by “institutional collapse, through the weakening of the army, the police, the
judiciary and the civil service”.”® In such a context, accessing credible
personnel records can be difficult, which may be one of the reasons why the
TRC resolved not to carry out any vetting based on past records for fear that
it could easily be “abused for political ends and used for purposes of settling
scores and pursuing vendettas”. Instead, the Commission made forward-
looking recommendations on governance.”

A related issue is one of political will to bring about necessary personnel
change in institutions. Stemming from the often negotiated and incomplete
nature of the transition, a new government can find itself unable or unwilling
to carry out vetting for human rights abuse. Settlements were structured to
remove perpetrators from the battlefield. The pragmatic nature of this
compromise increased the perception of entrenched impunity, putting to serious
question the government’s commitment to reform. In the DRC, where many
government officials are implicated in human rights abuses, some observers
note that the parliament would not be willing to pass a suicidal vetting law.

The security sector, often most implicated in human rights abuse, can
offer particular reform challenges. In Sierra Leone, the post-independence
years were marked by misuse of security forces to quell political opposition
“in the name of national security”.®® The security sector and the army were
significantly implicated in the war, and according to the Final Report, the
army was responsible for the third most institutional violations of human
rights. The CDF forces, formed in part because of distrust between the
population and the army, were responsible for another large portion of human
rights abuses. The Final Report recommends that the government “strengthen
and restructure” the security sector, although, such strengthening will call
for a level of resources that can allow institutionalization, professionalization,
and paying salaries regularly.

Other issues affecting transitional justice
A number of issues arise that can have a direct impact across all the transitional
justice measures discussed above. These include the definitions of “victim”

and “perpetrator,” the use of amnesties, the design of DDR programs, and
the meaning of reconciliation.
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Definitions

The types of crimes to which transitional justice strategies are intended to
respond to define the parameters of who is classified as “victim” and
“perpetrator.” In South Africa, “The task of defining ‘victim’ and
‘perpetrator’...was the single most important decision that determined the scope
and depth of the Commission’s work”.®" The narrow definition of violence the
truth commission adopted excluded structural violence, in turn ensuring that
a broader group of beneficiaries of apartheid—the white population—was not
held accountable.®? A “victim” was defined as the individual (and immediate
family thereof) on whom “gross violations of human rights™ were perpetrated,
which may have resulted in “physical or mental injury, emotional suffering,
pecuniary loss or a substantial impairment of human rights”.%* Underlying the
perpetration had to be a political motive. By using this definition, the TRC
ignored the political motive of the apartheid system, effectively acknowledging
“only those violations suffered by political activists or state agents,” which
excluded entire victimized communities.®> Other categories of people who are
not normally designated as victims include the internally displaced population,
which in the Great Lakes region numbers more than 10 million.*

Perpetrators can have different degrees of responsibility in orchestrating,
perpetrating, or supporting human rights abuses.®” There are a number of
situations where the definition of “perpetrator” is not entirely straightforward,
leading to categories of individuals with a “morally and legally ambiguous status.”
For example, there are cases where wrongdoers or individuals who have benefited
from others’ crimes later resist and fight against the repressive regime; those who
formerly resisted and fought the regime eventually collaborate with the regime;
victims, under duress, collaborate and facilitate the work of perpetrators; etc.®
For these and other reasons, a number of countries have devised new approaches
for treating perpetrators who embrace this ambiguity.

Ambiguity can also apply to victims. Many child solders involved in human
rights abuses in Africa were abducted and forced to commit atrocities. ® In Sierra
Leone, UNICEF worked closely with the UN Mission in Sierra Leone
(UNAMSIL) to design recommendations on how the Special Court should deal
with children who committed crimes.” In Uganda, where the abducted children
from the Acholi community fill the ranks of the LRA, the ICC affirms, “Many of
the members of the LRA are themselves victims”.”! In Sierra Leone and DRC
where there has been extensive use of child solders, or in other situations where
female ex-combatants have been raped or general combatants are chronically ill
or disabled, many perpetrators are also victims.”

Defined broadly, perpetrators and beneficiaries of human rights abuses
can include institutions, states, and nonstate actors, even extending outside
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national boundaries. In the DRC, many companies have been implicated as
fueling conflicts and the abuse of human rights, but there exists no clear way to
address their infractions.” Sierra Leone has corporations similarly involved in
the exploitation of resources that continue with their work with almost complete
impunity, even though the Final Report finds that the diamond industry fueled
the war. Broadening the definition of “perpetrator” can have implications for
both the demand for institutional reform and the awarding of reparations. For
example, the state may not be as willing to pay reparations when abuses can be
directly attributed to other parties. In South Africa, the victim-support group
Khulumani sued a number of corporations for their roles in facilitating
apartheid.” In Rwanda, the government has attributed some responsibility for
the genocide to the French.”

A (political) issue arises, when defining “perpetrator,” as to whether agents
opposing a repressive regime should be treated as equal perpetrators as agents of
the regime. In South Africa, where a number of observers found no moral
equivalence between the atrocities committed by the apartheid regime and those
carried out by the African National Congress (ANC) liberation fighters, the truth
commission’s treatment of the two sides led to dissatisfaction. In Sierra Leone,
Chief Sam Hinga Norman was indicted by the Special Court for acting as the
“principal force in establishing, organizing, supporting, providing logistical
support, and promoting the CDE” even though the CDF was established to
defend the population against the RUF rebels.”® Many Sierra Leoneans saw
Norman as a hero and were disillusioned by the indictment on war crime charges.
In Rwanda, some observers have noted the government’s lack of acknowledgement
of the crimes committed by the Rwandese Patriotic Front (RPF) against the
Interahamwe and defeated Hutu forces.”” This silence, they note, creates a crack
in the government rhetoric of justice and national reconciliation.

The definition of “victim” can also be politicized. In Ghana, pre-NRC redress
measures were carried out to selective, partisan, and incomprehensive rehabilitation
for victims. The identity of the victims seemed to change with every administration,
with each selectively rehabilitating victims who were political allies. In an attempt
to do things differently, the NRC sought to unify the groups by adopting a
nonpartisan approach to rehabilitation and consulting broadly with civil society in
an attempt to fulfill its mandate of creating an “accurate historical record,” drawing
on the experiences of both alleged victims and perpetrators.”

Amnesties
Widespread use of amnesty denies victims a right to redress, which can

increase the urgency, or sequence, of other measures of transitional justice.
Equally common is nonprosecution, even without formal promises of
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amnesty. Justifications are varied: trials can provoke violent reactions in
cases where the military is still strong; necessary evidence can be scant or
unavailable; the new state’s capacity to investigate and prosecute may be
weak because of loyalty to the outgoing regime; and the costs of prosecutions
may be high.”

There is a growing trend, consistent with international law and norms,
of excluding genocide, war crimes, and crimes against humanity from
amnesties. A similar exception is observed in Sierra Leone, where the Lomé
Accord extends “absolute and free pardon” to all armed factions, and even
extends the guarantees of immunity to “former combatants, exiles and other
persons, currently outside the country” for any crimes perpetrated in the
war, promising to “ensure that no official or judicial action” will be taken
against them.'” The Special Representative of the Secretary-General added a
reservation that the UN would not respect an amnesty given for crimes against
humanity and war crimes, opening a way for the Special Court’s mandate to
prosecute those who “bear the greatest responsibility for serious violations of
international humanitarian law”.'%!

A number of cases have amnesties conditioned, in principle, on a
number of factors, chief among them truth-telling. However, given past
experience, it is unclear the extent of prosecutions that can result from
cases of denied amnesty, given the weakness of the state. In South Africa,
leaders of the transition popularized the “truth for amnesty” exchange with
a promise that those denied amnesty for political crimes would be prosecuted
afterward. With the apartheid government controlling the security forces,
such a compromise resulted from necessity. However, many assert that there
has been a de facto blanket amnesty in South Africa as the first conviction
for a person denied amnesty was issued in February 2004,'°* and, according
to some observers, the particular case was chosen because of ease of
prosecution rather than because it would serve to illustrate any patterns of
abuse. There continue to be speculations of further “reopening” of the
amnesty process; in other words, hearing more cases that were not brought
forth by the deadline of the Amnesty Committee of the TRC to determine
whether to grant amnesty. Some observers fear that this move will further
entrench impunity, as it seems to be prioritizing 7oz prosecuting those whose
amnesties were denied, but rather extending even further amnesty to those
who may have not received it the first time. Despite the disappointed
expectations associated with the South African model of a truth-for-amnesty
process, the DRC’s peace agreement provides for a similar process where
the truth commission is given the power “propose to the competent authority
to accept or refuse any individual or collective amnesty application for acts

of war, political crimes and crimes of opinion”.'®
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Uganda’s President Museveni issued an amnesty to the LRA with the
Amnesty Act of 2000, contingent on solders affiliated with the LRA coming
forth and disavowing combat.'” The amnesty, defended by leaders of the
communities most affected by the conflict and other actors, is seen as a “vital
tool for both conflict resolution and longer-term reconciliation”.'” It applies
to “any Ugandan” who may have been a combatant, promising that if such
people come forth they “shall not be prosecuted or subjected to any form of
punishment for...any crime committed”.' Further, traditional leaders from
the area most affected by the conflict have been mounting an international
campaign in support of full amnesty, asking for the use of traditional cleansing
ceremonies to reintegrate all levels of the LRA. However, the lack of redress
occasioned by the amnesty has prompted increasing discussions about other
transitional justice measures, including truth, trials, and reparations.'”’
Overall, the constant application of amnesty can be seen to entrench impunity.

Demobilization, disarmament, and reintegration programs

DDR programs are central to the security of any post-conflict situation, as
they can affect the security where other transitional justice measures are to
take place, as well as the willingness of victims and witnesses to collaborate
with any such processes. Security, in turn, can increase or decrease the
government’s willingness to take risks by establishing measures for
accountability. At least 7 of the 12 sub-Saharan African transitions have
emerged out of violent conflict, with large numbers of combatants. During
the transition, former combatants should be rehabilitated and presented with
adequate incentives to join civilian life. DDR programs are considered central
to stable transitions because they can reduce security fears by centralizing the

use of arms in the state.'%®

DDR programs should be implemented as holistic
measures with local ownership and investment, executed with a special
attention to the needs of children, women, victims, and noncombatant
civilians.'”” They should also give as much priority to reintegration and
rehabilitation as to disarmament and demobilization, the former of which is
arguably crucial in developing civic trust.

Ineffective, incomplete, or badly designed DDR programs have an
obvious result of increasing the insecurity of the environment in which
transitional justice mechanisms are implemented, in turn affecting such factors
as the political capacity of a new regime to consider prosecutions; the
motivation of witnesses to come forth to testify either before truth
commissions or courts; and the boldness and reach of vetting and institutional
reform programs. In both Sierra Leone and Liberia, former combatants who
have been re-recruited into the conflicts ongoing in Cote d’Ivoire and Guinea,

Number 5« Year 3+ 2006 m 87



OVERPROMISED, UNDERDELIVERED: TRANSITIONAL JUSTICE IN SUB-SAHARAN AFRICA

combatants have cited incomplete and/or disappointing DDR programs as
part of the reason for their re-armament.'"’

In assessing DDR options for the Great Lakes region, the World Bank
has cited the regional nature of the conflict involving Rwanda, Uganda, and
the DRC as particularly challenging, as it has led to a “security dilemma” in
which no government is willing to reduce its defense (both regular and
irregular), thereby posing a challenge to comprehensive disarmament
111

initiatives.'"" Further, some armed groups are based in foreign countries,

adding the need for repatriation to an already complicated process. According
to the head of disarmament for the UN Mission in the DRC (MONUC), the
former Rwandese armed groups now known as FDLR (Forces Democratique
de la Liberation de Rwanda) continue to frustrate the disarmament efforts,
partly because of their uncertainty regarding to the fate awaiting them in
Rwanda (where some officers, for example, could be prosecuted for their
roles in the 1994 genocide).'"?

DDR programs can seem incompatible or in tension with transitional
justice goals; the programs divide societies into combatants and
noncombatants, and often face the moral dilemma of appearing to reward
perpetrators.'”® In Sierra Leone, most of the DDR work was complete—and
benefits apportioned to ex-combatants—before any measures to address
victims were put in place. While ex-combatants were not fully satisfied with
the program—there were complaints that combatants who shared weapons
were not able to receive benefits—the stronger complaint was from victims
who perceived that wrongdoers received more both during and after the
conflict.'* Currently, years after the ex-combatants received their “rewards,”
victims’ reparations benefits are nowhere near being determined. It would
not be unreasonable for victims to expect reparations of comparable value to
DDR benefits, the (likely) nondelivery of which could increase social
fractures.'”

Social reintegration of combatants into the community can be a crucial
step toward reconciliation. However, DDR programs can work against social
reintegration, especially if designed as a process of buying back of weapons
with a focus on demobilization and disarmament, at the expense of
reintegration of combatants into the community.

Reconciliation
Most transitional justice efforts in Africa describe themselves as centrally
pursuing reconciliation—a multidimensional, contested notion. As such,

the definition of “reconciliation” will affect the design of the transitional
justice measures and ultimately form one of the bases upon which the success
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of these efforts will be judged. Variously understood, reconciliation is
considered by some to be a prerequisite as well as an outcome of democracy,
development, and respect for the rule of law. Others associate the term
with such notions as healing, forgetting, forgiveness, co-existence, and
apology. This contested notion is described as fundamentally involving
establishment of trust:

Reconciliation, minimally, is the condition under which citizens can trust each
other as citizens again (or anew). Thar means that they are sufficiently committed
to the norms and values that motivate their ruling institutions, sufficiently confident
that those who operate those institutions do so in the basis of those norms and
values, and sufficiently secure about their fellow citizens’ commitment to abide by

these basic norms [and] values.''®

Reconciliation, then, can be seen as more than a sum total of the impact
produced by the implementation of transitional justice measures.'"”

Strong moral leadership has been variously cited as playing a key role in
the South African transition process, which is thought to have set in motion
a process of national reconciliation. Yet many (African) countries do not have
uncompromised and trust-inspiring leaders like Archbishop Desmond Tutu
and President Nelson Mandela to give moral leadership to their transitions, a
fact that can affect the credibility of any initiatives they support.'”® In the
DRC, the appointment of former warlords to serve as generals in the army
brought “serious questions about the Congolese government’s commitment
to justice and human rights,” and would detract in obvious ways from the
establishment of trust between state institutions and the population.'”” In
Sierra Leone, Chief Hinga Norman, responsible for establishing and
organizing the CDEF, served in the government until his indictment for war
crimes charges.'®

Elsewhere, reconciliation is understood as integrally linked to economic
development. In cases where inequitable distribution of resources and abject
poverty constitute some of the root causes of war, continuing economic
marginalization can make sustaining the transition difficult to accomplish.
In reference to Rwanda, former World Bank president James Wolfensohn
recommended that there “must” be an economic component to the
21 to put flesh on the rhetorical bones.
However, Africa has had no cases in which the reconciliation project been

reconciliation process in Rwanda

integrally linked with social and economic development. Some experts have
maintained that redistribution of wealth was beyond the scope of the South
Africa TRC.

A key difficulty that confronts efforts toward the establishment of
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civic trust is the blurred distinction between the political project of
reconciliation and localized, culture-specific, interpersonal reconciliation.
In South Africa, part of the difficulty of assessing the TRC’s contribution
to reconciliation stems from the lack of clarity about the meaning of the
term.'”” Restoring interpersonal relationships and bringing healing
(individual reconciliation) can be a distinctly different undertaking from
a political project of establishing state institutions with a respect for rule
of law and human rights that ensures co-existence (national
reconciliation).'” Stemming from the fact that neither the interim
constitution nor the National Unity and Reconciliation Act provided a
“clear definition” of reconciliation, the term was imbued with different
meanings at different times. While Archbishop Tutu and others raised
public expectations of the TRC’s ability to deliver interpersonal
reconciliation, the Commission’s Act was a tool framed to deliver

124 In Sierra Leone, large sections of

impersonal, political reconciliation.
some communities did not come before the truth commission—despite
being disproportionately affected by the war—because culturally, they did
not believe that talking about the conflict before the nationally directed
project could lead to (interpersonal) healing and reconciliation.'” Here,
many victims appeared more concerned with social reintegration of ex-
combatants than with a public accounting of atrocities as a way of
reconciliation, as propounded by the truth commission.'*

While many scholars would say that transitional justice measures are
necessary in the pursuit of reconciliation, some countries consider
themselves reconciled in a manner that questions these assumptions. In
rural Angola and Mozambique, war was regarded as a contamination, and
those involved in its atrocities were ritually and nonverbally cleansed of
their crimes before being embraced in the community. These rituals were
on a distinctly local, rather than national, level, and through them former

127 In

perpetrators were treated as reconciled with their communities.
Namibia, the government declared the country reconciled following the
apartheid years, choosing a distinctly different route than the truth
commission of neighboring South Africa.'?®

Does that mean these countries will revisit their past at some point in
the future, because of the lack of justice-seeking measures in their
reconciliation processes? Given the oft-illegitimate nature of the state, should
informal or memory- or culture-based reconciliation initiatives be seen as
an end in themselves, or as contributing to the establishment of enabling
conditions for more ambitious, national justice goals? Would separating
the notions of justice and reconciliation allow justice to be pursued to the

fullest degree possible (which sometimes may mean not at all, and with no
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clear detriment) without drawing into the conversations the contested notion
of reconciliation? While the answers to these questions are unclear, it is
possible to make a case for a broader imagination when addressing impunity
and reconciliation in Africa, outside the implicit assumptions about the
nature of the state and the agency of the citizens.

Searching for explanations

There is a growing trend for post-conflict and -dictatorship African states
to engage in the rhetoric of, and establish mechanisms aimed toward,
combating impunity and advancing reconciliation.

Evidently, many of the established initiatives are riddled with problems
and have often fallen very short of their stated objectives. Around the world,
but especially in Africa, prosecutions for human rights abuse are neither
prompt nor widespread, partly because of limited technical, legal, and
political capacity. With very few exceptions, trials have been foregone in
transitions, and amnesties (including de facto amnesties) are widespread.
Internationalized prosecutions, including referrals to the ICC, are
increasingly called upon in an effort to remedy the shortcomings of domestic
trials, but even their reach is inherently limited.

In part to patch the impunity gap created by limited prosecutions,
states are increasingly supporting truth-seeking and reparations measures
that, in the contexts of limited resources and political compromises, can be
seen as lacking in good faith, and often promise more than they can deliver,
disappointing victims. In fact, conditions for the successful implementation
of a truth-telling mechanism may not exist in many of the countries under
exploration.' Similarly, institutional-reform efforts through vetting human
rights abusers have also been slow and uneven, despite the fact that such
reform is thought to provide one of the necessary guarantees for
nonrecurrence of human rights abuses.

Why does impunity continue to be widespread in Africa, despite the
frequency with which transitional justice measures are implemented? Why
have transitional justice strategies faced many difficulties and often fallen
short of meeting their stated objectives?'?® Is there anything particular about
the African context that makes the measures possibly inappropriate? Is there
a minimum amount of democratic tradition and institutional strength
necessary for transitional justice measures to be successful (perhaps
conditions similar to those in Eastern Europe and Latin America, from where
the measures originated)? A possible preliminary explanation is that the
difficulties encountered by justice measures in Africa stem in part from the

weakness of state institutions.'!
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The nature of state institutions

Transitional justice is typically understood within the legal framework of
state responsibilities, with an underlying assumption of a model of an
institutionalized state with its organs “unconstrained by the dynamics of
social pressures” in a society composed of citizens whose relations are
mediated by the law rather than other means, such as kinship.'** Transitional
justice measures, then, primarily seek to establish or restore trust between
the state and citizens who conform to certain parameters. However, despite
all appearances, the African state is often “vacuous and ineffectual”, a
deliberately and instrumentally informalized entity in which an
entrenchment of the rule of law may not often correspond with the logic of
politics.””? In other words, efforts toward formalizing the state and
establishing conditions where citizens can be “sufficiently committed to
the norms and values that motivate their ruling institutions”—as transitional
justice measures seek to do—can run counter to the practices of a state in

134 Tn states with

which the rulers benefit from an informal equilibrium.
weak institutions, one of the unintended consequences of some measures
of transitional justice is that they can provide “a veneer of legitimacy for
governments that actually shun democratization and the rule of law”,
enabling leaders to “pay lip service to human rights principles” without
substantive change in the business of politics.'?

With this in the background as a possible reading of the condition of
the African state, it is possible to see why implementing transitional justice
measures, with origin in very particular institutional contexts, could lead to
uncertain outcomes and even fall drastically short of expectations. In this
reading, poor institutionalization is fundamental to the underperformance
of transitional justice measures. In conditions with few legitimate rules and
institutions, prosecutions and vetting programs can clash with the patronage
logic of the informal state, along which much of politics is ordered. The act
of putting in place a public, truth-seeking process may not necessarily be
seen as a good-faith effort in critical self-examination but rather an embrace
of the currency of accountability and human rights—much like the
inconsequential ratification of various international human rights
instruments—which can reduce development assistance conditionality. And
while there are calls for a revisit to the models of National Conferences, which
facilitated a number of African transitions in the early 1990s by fostering
national dialogue about past failings and future directions of the state
(including power-sharing recommendations), it is worth underlining that their
outcomes were also equally mixed.'

While identifying the possible origins of difficulties facing transitional
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justice does not provide obvious solutions, it points to the opportunity for
post-conflict interventions to focus on building the capacity of the state and
its institutions in order for it to be able to deliver justice and human rights—
an intervention described as “paradoxical”, given that elsewhere, human rights
interventions were intended to curb, rather than strengthen, the reach of

state institutions.'?’

Put simply, there exists a minimum degree of state
institutionalization above which state policies, including transitional justice
measures, can be most effective.'®® Transitional justice measures cannot be
implemented in “an institutional desert”.?” Ciritics talk about this institutional
minimum as existing beyond the achievement of most countries in transition,
a manifestation of the paradox that justice institutions are likely to be most
successful in highly functioning states and where the “demonstration effect”
of justice measures is least needed.'® If institution building were taken to be
an important entry point, then sequencing, length of time, as well as resources
given for implementation of transitional justice measures (especially now that
they are increasingly appearing in peace negotiations) would reflect the long-
term and complex reality.

Moreover, a conscious recognition of the centrality of institutionalization
to the success of transitional justice could allow for a tempering the high
expectations placed on such measures, as well as a possible legitimization of a
broader exploration of initiatives outside the state-centric, often legal, search
for justice and accountability. For example, in cases where the government’s
good faith to foster trust can be in question, perhaps because of its own
perceived contribution to the abuse of human rights (e.g., Uganda, Sudan);
or because it has implemented some transitional justice measures in the past
(thereby possibly creating skepticism among the population about the utility
of such measures); or where the war took a largely local rather than political
character (e.g., Mozambique), localized, informal processes seeking to establish

trust can be more meaningful.'!

Local approaches through culture and the arts

Because transitional justice can contain elements of law, psychology,

0 possible interventions can

memory, politics, anthropology, and culture,
be thought of as lying on a continuum with one end consisting of the mostly
institutional, legalistic measures and the other the more informal, cultural
approaches to accountability. Given that this paper has pointed out the
institutional weaknesses of many African states, an effective alternative might
be to confront past atrocity and human rights abuse at the localized and
cultural end of the spectrum, possibly through the arts and cultural activities

on the level of society.
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While this paper has not examined this question in any depth, many
theorists and practitioners in other contexts have explored these alternative
approaches. In Latin America, for example, often under the heading of
“collective memory”, scholars and practitioners have sought to understand
and endorse ways of dealing with the past that are not dependent on state
institutions and public policy.'*® These include theater, photography exhibits,
and films that have tried to explore the complicated questions of why and
how past atrocity could have been committed, while at the same time
attempting to contribute to a societal dialogue around human rights.'*

Human rights memorials museums of conscience, such as the District
Six Museum in South Africa or the Rwanda Genocide Museum, are also
increasingly common ways of attempting to building communal dialogue
about the past.’” These efforts attempt to claim public space and create
physical reminders, conversation starters, or provocative history lessons about
what happened and why. They operate on the level of local culture, and they
demand that society remember what happened. Like other transitional justice
approaches, they aim as much at the future as the past.'*

Regional approaches

Even with appropriate sequencing of transitional justice measures and a
legitimate, institutionalized state, the insufficiency of national mechanisms
because of cross-regional implications of conflicts would still present a huge
challenge. It would be difficult for the DRC to have a comprehensive truth
commission when many implicated persons are across the border in Rwanda
or Uganda. Similar cross-border challenges exist in the case of Sierra Leone
and with regard to perpetrators of Liberian origin, the most visible of whom
is Charles Taylor.

It is possible that multinational, regional mechanisms with a new source
of legitimacy, such as the instruments of the African Union, may present one
opportunity to address these challenges.'” For example, the Constitutive Act
of the African Union condemns genocide, war crimes, and crimes against
humanity; the Peace and Security Council of the African Union enshrines
power to recommend an intervention in a state perpetrating those crimes;
the New Partnership for African Development (NEPAD) acknowledges the
importance of “post-conflict reconciliation” in development; and the
Conference for Security, Stability, Development and Cooperation in Africa
(CSSDCA), adopted by the OAU in 2000, states the importance of combating
impunity and prosecuting perpetrators.'*® However, it is unclear whether the
African Union has the capacity to meet these tasks; many actions of member
states are vastly discrepant from these declarations.'®
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Ways forward

This paper raises a number of issues with profound implications on the
capacity of post-conflict and -dictatorship Africa to genuinely embark on
and sustain inclusive, legitimate initiatives to transform society. Despite the
severity of the challenges described where transitional justice efforts have
fallen short of their stated objectives, including creating an environment where
citizens can learn to trust the state and addressing conditions that led to or
fuelled conflict or authoritarian rule, it is still an important undertaking."’
The critical perspective of the paper is not aimed at discounting the
importance of implementing these measures, but rather at adding sobriety
about the gap between reality and expectations and calling for a critical re-
examination of assumptions underlying the implementation of now-staple
transitional justice interventions."" After all, it is very likely that other African
countries considering similar transitional justice initiatives will be frustrated
by the lack of an enabling environment and come up against challenges very
similar to those discussed in this paper.

As much as transitional justice measures are implemented in order to
strengthen state institutions, their practical success depends on the prior
existence of functioning state institutions. This conclusion calls for a thorough
assessment of the institutional basis of countries in transition prior to
embarking on transitional justice, cultivation of extremely modest expectations
about what can be delivered, and an exploration of alternative and/or
complementary paradigms for combating impunity and advancing
reconciliation in Africa. Ultimately, Africans as must demand a prioritization
of reform—or (re)construction—of state institutions, and the international
community should be prepared to back up such demands with appropriate
resources.

NOTES

1. A fuller version of this paper has been published by the International Center for Transitional
Justice, <www.ictj.org>, access on August 18, 2006. This paper was written by Lydiah Bosire,
Program Associate at the International Center for Transitional Justice (ICTJ). The paper was
guided by discussions a Canadian International Development Agency (CIDA)—funded meeting in
Bellagio in April 2004 with leaders of African NGOs from countries in transition. The meeting
included Louis Bickford, Alex Boraine, E. Gyimah-Boadi, Brian Bright Kagoro, Matthew Kukah,
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provided editorial assistance. The views herein are the responsibility of the author and do not

necessarily reflect those of the ICTJ.

2. Transitional justice is frequently defined as comprising prosecutions, truth-seeking initiatives,
reparations measures, and institutional reform. Reconciliation, an often-stated objective of
transitional justice, is a contested notion that is variously understood, although at its core it is
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