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Abstract

Costa Rica’s reputation as a stable democracy and champion of inter-American
human rights law makes it both beacon and bellwether for sexual and reproductive
rights in the American continent. The Costa Rican government brought cases involv-
ing in vitro fertilization and same-sex marriage to the Inter-American Court of Human
Rights, which issued historic decisions expanding reproductive and sexual rights
across Latin America. In response, a transnational coalition of self-proclaimed pro-
life and pro-family organizations has targeted the Organization of American States
and its system of inter-American human rights law, calling on the OAS to respect
national sovereignty concerning life and family matters. This chapter traces Costa
Rica’s key role in Latin American sexual and reproductive rights lawfare as well as the
resulting backlash.
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Resumo

A reputacao da Costa Rica como uma democracia estavel e defensora da atuacao da
Corte Interamericana de Direitos Humanos torna o pais uma referéncia no tema dos
direitos sexuais e reprodutivos no continente americano. O governo da Costa Rica
levou casos que envolviam fertilizacao in vitro e casamento de pessoas do mesmo
sexo para discussao na Corte Interamericana de Direitos Humanos, a qual emitiu
decisoes historicas, ampliando os direitos reprodutivos e sexuais para toda a Amé-
rica Latina. Em resposta, uma organizacao autoproclamada pré-vida e pro-familia
colocou a Organizacdo dos Estados Americanos (OEA] e o seu sistema interameri-
cano de direitos humanos como alvo de ataque, pedindo que a OEA respeite a sobe-
rania nacional em matérias sobre familia e vida. Este artigo apresenta o papel da
Costa Rica na disputa dos direitos sexuais e reprodutivos por meio do lawfare na
América Latina e seus resultados reativos.
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INTRODUCTION

Costa Rica, a small Central American country of just five million people, has played an over-
sized role in Latin American sexual and reproductive rights lawfare. While national-level case
studies sometimes fail to capture the global social movements of which they form a part
(CORR]::A and PARKER, 2020, p. 9), I argue here that Costa Rica’s reputation as an exem-
plary democracy and distinguished champion of inter-American human rights law makes it
both beacon and bellwether for sexual and reproductive rights throughout the continent.
Landmark rulings issued by the Inter-American Court of Human Rights (hereafter Inter-
American Court) have stemmed from cases brought by Costa Rica, and the backlash against
those decisions provides insight into the transnational strategies being deployed by “pro-life
and pro-family” social movements.

The following analysis stems from the conviction that “all sex is politics” (PECHENY,
FIGARI and JONES, 2008), and that sexual and reproductive rights are interrelated. While
we distinguish theoretically and politically between sexual rights and reproductive rights,
religious conservatives address both in their efforts to control sexual and reproductive bod-
ies. Disciplining bodies is central to their efforts to police and defend a patriarchal, hetero-
normative social order based on natural law. Sexual and reproductive bodies are likewise cen-
tral to conservatives’ efforts to consolidate political power, as evidenced by anti-democratic,
Christian nationalist movements in Brazil, Hungary, Poland, the United States, and else-
where. Religious conservatives who target “gender ideology,” sexual diversity, and repro-
ductive autonomy often choose their topics interchangeably, substituting one hot-button
issue for another. In conservative politics, debates over abortion, gender identity, same-sex
marriage, and sexual education are essentially the same struggle, irrespective of attempts
by activists and scholars to separate “sexual” from “reproductive” rights. This chapter focus-
es closely on a reproductive rights case, but my secondary analysis of the same-sex marriage
ruling is no less vital to understanding Costa Rica’s pivotal role in sexual and reproductive
rights lawfare.

The most consequential reproductive rights case issued by the Inter-American Court in
recent years is a 2012 ruling formally known as Artavia Murillo et al. (“InVitro Fertilization”)
v. Costa Rica. Its primary effect was to overturn Costa Rica’s twelve-year ban on the practice
of in vitro fertilization (IVF), but it had far-reaching implications. The judges took the
opportunity to clarify that under inter-American law reproductive rights are human rights,
embryos cannot be considered juridical persons, and the rights of embryos may not take
precedence over those of women. In a second important ruling, the Inter-American Court
responded to a request from the Costa Rican government with a 2018 advisory opinion
stating that all members of the Organization of American States (OAS) must offer existing
legal protections — including marriage, adoption, and inheritance rights — to same-sex cou-
ples and that transgender persons should have the right to change their names. The opinion

effectively 1egalized same-sex marriage throughout the Americas. Like all Inter-American
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Court rulings, these advisory opinions are considered legally binding on the twenty-three
countries of the continent that have signed the American Convention on Human Rights. A
third matter, concerning Costa Rica’s obligation to provide therapeutic abortion to women
in certain circumstances, was considered by the Inter-American Court and finally resolved
by the president’s signature in December 2019.

In response to these decisions, a coalition of self-proclaimed pro-life and pro-family
activists has attacked the OAS and its associated human rights bodies — the Inter-American
Commission on Human Rights and the Inter-American Court of Human Rights — calling
for national sovereignty in matters of sexual and reproductive rights (CARIBONI, 2019)."
Many of these groups subscribe, implicitly or explicitly, to the tenets of natural law, a
Catholic religious principle which holds that unalienable God-given rights are fundamen-
tally “the basis for legitimate human or positive law” (BECKWITH, 2019, p. 155). They
share the biblical notion that the sole purpose of human sexuality is procreation within the
context of a heteronormative marriage. This conviction provides them with a shared pur-
pose: to oppose any policies or actions that would expand access to abortion (including
therapeutic abortion), assisted reproductive technologies (such as IVF), contraception
(especially emergency contraception), sterilization, or same-sex marriage. The coalition’s
membership comprises an assortment of conservative nongovernmental organizations, think-
tanks, and legal foundations, as well as the right-wing administrations and pro-life legisla-
tive contingents from a shifting constellation of countries. To offer just a few examples: in
late 2018, nine US senators urged Secretary of State Mike Pompeo to cut funding to the
Inter-American Commission on Human Rights because it lobbies “for abortion in Latin
America in direct contravention of U.S. law” (LANKFORD, TILLIS and ENZI, 2018; see
also SABATINI, 2019). In 2019, five Latin American governments with histories of state-
sponsored violence (Argentina, Brazil, Chile, Colombia, and Paraguay) sent a statement
to the OAS calling for the inter-American human rights system to respect states’ sover-
eignty “to decide the most appropriate way of ensuring rights” (CANCILLERiA DE CHILE,
2019; see also CONTESSE, 2019, p. 376; FRANCE, 2019, p. 24). A few months later, in
July 2019, Pompeo announced the formation of a new Commission on Unalienable Rights,
headed by a noted architect of the Vatican’s pro-life strategy, Harvard law professor Mary
Ann Glendon. The commission’s report, issued in July 2020, prioritizes an originalist inter-
pretation of human rights documents, ignoring subsequent developments in international

human rights law.

1 National sovereignty has been a running theme in inter-American human rights accords since at least the
1930s, when the “United States was usually the most vocal proponent of this argument” (MARINO, 2019,
p- 106).
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Costa Rica’s reputation as a Latin American leader in the defense of international human
rights and democracy gives it particular salience in sexual and reproductive rights lawfare.
Costa Rica has been involved in two reproductive rights cases with continental repercussions.
The first is the IVF case mentioned above; the second is a technical protocol outlining the cir-
cumstances under which therapeutic abortion may be legally performed. The Costa Rican
government promised this protocol to the Inter-American Court to avoid being charged with
another reproduction-related human rights violation, but the protocol was stalled for several
years by domestic legislative opposition and foot-dragging. The regulation of therapeutic
abortion is vitally important across the continent because it provides legal means for termi-
nating pregnancy in cases of fatal fetal abnormalities or where a pregnancy threatens a woman'’s
life. The issue of therapeutic abortion reveals the differences between those who would de-
penalize and even legalize the procedure, and those who prefer to retain criminal penalties
for induced abortion (see VAGGIONE, 2018, p. 327; GONZALEZ VELEZ, MELO AREVA-
LO and MARTINEZ LONDONO, 2019). Before delving into the cases, we must examine

Costa Rica’s pivotal role within the inter-American human rights system.,

1. COSTA RICA AND THE INTER-AMERICAN HUMAN RIGHTS SYSTEM

The Inter-American human rights system, in place for over fifty years, is composed of the
Inter-American Commission on Human Rights, a quasi-judicial body that issues recommen-
dations for member states of the OAS and submits cases before the Inter-American Court,
and the Inter-American Court of Human Rights, an international tribunal with compulsory
jurisdiction over member states that have ratified the American Convention on Human Rights.
Established amid the pressures of the Cold War, the system has contributed to the restora-
tion of democracy and the promotion of justice in the region. For decades it has dealt with
the consequences of massive and gross human rights violations. Along with cases related to
political persecution, torture, and other egregious human rights violations stemming from
authoritarian regimes, the system must deal with petitions against functioning democracies,
as most of the states today in the region have left behind authoritarian and dictatorial regimes
(CONTESSE, 2016, p. 123).

Since the inception of the inter-American human rights system, Costa Rica has staked
its national identity on supporting it (MURILLO, 2018). When the OAS set up its human
rights oversight bodies in the 1960s and 1970s, during a time of serious state-sponsored
human rights abuses throughout the Americas, one of its major champions was Rodolfo E.
Piza Escalante (1930—2002), a Costa Rican magistrate who supported the American Con-
vention and became the first president of the Inter-American Court. Piza, as much as any
other judge in Costa Rican history, embodied Costa Rica’s commitment to human rights “as a
national value” (BRYSK, 2005, p. 460). Further, the first female judge on the Inter-American

Court, Sonia Picado, was Costa Rican, as is the current president of the Inter-American
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Court, Elizabeth Odio Benito. In the words of political scientist Alison Brysk, “Costa Rica
was the first country to ratify the [American Convention on Human Rights] and the first to
accept the jurisdiction of the Inter-American Commission on Human Rights and the sub-
sequent Inter-American Court of Human Rights” (BRYSK, 2005, p. 229).The OAS decided
to locate the Inter-American Court’s headquarters in San Jose in part to honor Piza’s con-
tributions. Costa Rica’s relationship with the inter-American human rights system is the
source of considerable national pride. It was significant, then, that Piza was serving as chief
magistrate on Costa Rica’s constitutional court (known as the Sala IV) in 2000, when he

penned the decision to ban IVFE.

1.1. THE BAN ON INVITRO FERTILIZATION

Costa Rica was an unlikely setting for a struggle over IVF. The country routinely garners top
rankings on international indicators, including human rights, global peace, gender equality,
human development, and happiness. It boasts a world-renowned nationalized health system
and high levels of literacy, and in 2010 it elected its first female president, Laura Chinchilla
Miranda. The fertility rate stands at 1.7 births per woman (down from 6.7 in 1960); infant
and child mortality rates have fallen to historic lows; and approximately 75% of women use
modern contraception (WORLD BANK, 2020). In the 1990s, international observers had
every reason to believe that Costa Rica would be a Latin American leader in advancing repro-
ductive and sexual rights.

By the turn of the millennium, however, trouble was brewing. The previous two decades
had witnessed increasing corruption and influence-peddling, rising debt and crime, cutbacks
in social services, and a disintegration of the traditional two-party system. Progress toward
women’s rights was affected by the interference of powerful conservative forces (CEPAL,
2015, p. 63). Small, evangelical political parties were on the rise and found common cause
with the Catholic hierarchy in their pro-life, pro-family, anti-abortion platforms (FUENTES
BELGRAVE, 2019). Their opposition to IVF became their main rallying cry.

IVF had been briefly legal in Costa Rica from 1995 to 2000, but in 2000 a challenge was
brought by an advisor to the Roman Catholic Episcopal Conference of Bishops, Hermes Navar-
ro del Valle, who argued that the procedure violated embryos’ constitutionally protected
right to life. The bishops opposed IVF because the Catholic Church disapproves of “artificial”
reproduction and because IVF requires men to engage in the sin of masturbation and there-
fore circumvents the mandate for procreative conjugal intimacy. Navarro argued that
because human life begins at fertilization, any elimination or destruction of leftover or unvi-
able embryos (a frequent practice in IVF) violates their constitutional right to life. To discard
embryos, he said, is to treat them “like garbage,” and to select certain embryos for implan-

tation while rejecting others is to play Russian roulette with their lives. He also said that IVF
is a commercial enterprise that trafficks in human lives (INTER-AMERICAN COURT OF
HUMAN RIGHTS, 2012, p. 24; see also NAVARRO DEL VALLE, 2001).
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The Sala IV agreed. Piza based his opinion on his reading of the Costa Rican Constitution,
which states that human life is inviolable, as well as on article 4.1 of the American Conven-
tion on Human Rights, which many pro-life and pro-family activists consider “the most pro-
life treaty in the world” (PRIESTS FOR LIFE, 2020). Article 4.1 states, “Every person has
the right to have his life respected. This right shall be protected by law and, in general,
from the moment of conception. No one shall be arbitrarily deprived of his life.” That Piza,
a former president of the Inter-American Court, would use article 4.1 to extend human
rights to “unborn persons” was a monumental victory within the world of international pro-
life activism. It buoyed pro-life activists in other regions who hoped to extend human rights
protections to embryos and fetuses (KUKLA, 2012). The renowned Argentine pro-life theo-
rist and attorney, Jorge Scala, had this to say:

The Republic of Costa Rica not only has the honor of sheltering the Inter-American Court
of Human Rights, but an even greater glory: the activities of judge Dr. Rodolfo E. Piza
Escalante, who in his long years as a judge, with his wise and prudent judgments, made
headway in the practice of the law of human rights. His majority opinion is emblematic, in
the judgment of the Constitutional Chamber of the Supreme Court of Costa Rica, 15
March 2000, in which he protects the right to life of unborn persons that had been
severely violated by the lethal technique of in vitro fertilization. It is fitting to pay homage
[...] to the Costa Rican who raised the flag of human rights still higher for all humans,
including those as yet unborn. (SCALA, 2011)

Costa Rican feminists were startled by the decision to ban IVF. Frankly, IVF did not fig-
ure among their priorities. One activist explained to me that the discourse around repro-
ductive and sexual rights was still evolving in the late 1990s, and feminists dismissed IVF
as a procedure that transformed wealthy women'’s infertile bodies into reproductive, gen-
der-normative mothers (ARGUEDAS RAMIREZ, 2014, p. 167; LUNA and WOLF, 2014,
p. 7). At the time, she said, feminists were more interested in disrupting the “motherhood
mandate” than helping infertile women become parents. They simply did not consider IVF
a reproductive rights 1ssue.

The IVF prohibition dramatically heightened the subjectivity of a new class of rights
claimants: human embryos. The Sala IV ruled that IVF produces embryos that face a dis-
proportionate risk of death if not implanted into a woman’s uterus, whereas, in the
court’s words, “Our system, as inscribed in article 21 of the Constitution, states that
‘human life is inviolable’” (SALA CONSTITUCIONAL, 2000; see also MORGAN, 2019).
To justify their decision to grant personhood rights to embryos, the judges cited the
Costa Rican Constitution, the American Convention on Human Rights, and article 31
of the Civil Code, which states that unborn persons shall be treated favorably from 300
days before birth (ACOSTA GAMBOA, 2013, p. 142; ZAMORA CASTELLANOS, 2013,
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p- 143).2The Holy See approved of the ruling, issuing a statement in 2002 that Catholics
have a “’grave and clear obligation’ to oppose any law that might tolerate abortion, IVF, or
embryo experimentation” (ROBERTSON, 2010, p. 66).

Several infertile women and couples affected by the ban filed a complaint with the
Inter-American Commission on Human Rights in 2001, alleging violations of their rights
to equality, to honor, and dignity, and to form a family under the American Convention.
The Inter-American Commission on Human Rights had started to use its supranational
authority to hear sexual and reproductive rights cases, rendering decisions that held govern-
ments accountable for violations and that embedded reproductive rights within the rights
to health, equity, nondiscrimination, privacy, and family life. But the process was slow; the
commission took nine years to issue its decision. In 2010, it agreed with the petitioners
that Costa Rica’s ban on IVF constituted a violation of human rights guaranteed under the
American Convention, specifically the right to found a family, the right to equality and
nondiscrimination, and the right to have one’s private and family life respected. In response,
the government mounted several half-hearted efforts to legalize IVF, all of which were so
poorly drafted that they seemed designed to fail. In July 2011, the commission took the
serious step of sending the case to the Inter-American Court for review; this time, the
decision would be final.

The delay between 2001, when the case was originally filed, and 2011 gave anti-IVF
activists plenty of time to organize. The Episcopal Conference led the way, assisted by a
host of others: lay Catholic activists; academics who specialized in biology, bioethics, and
bio-law (bioderecho); elite allies in government and the media; evangelical Protestant parish-
ioners; and international nongovernmental organizations, including Virginia-based Human
Life International (see KUKLA, 2012; ARGUEDAS and MORGAN, 2017). Members of
the transnational pro-life movement — ADF International (formerly the Alliance Defense
Fund), together with the Center for Legal Studies at C-Fam and Americans United for Life
— filed amicus curiae briefs with the Inter-American Court of Human Rights, arguing that
Costa Rica’s ban on IVF “does not violate the American Convention on Human Rights”
(ALLIANCE DEFENSE FUND, 2012a, p. 2).® Opponents of IVF stressed the following argu-
ments: religious values are patriotic because Catholicism is the state religion, Costa Rican
law respects unborn life, national sovereignty is at stake, and powerful outside agitators
were pressuring Costa Ricans to relinquish their bedrock Christian values. A growing bloc
of evangelical legislators joined with the Catholic hierarchy to prevent IVF bills from com-
ing to a vote in the legislature (ARAYA, 2015).

2 A human pregnancy lasts on average 280 days.

3 For a full list of amicus curiae filed in the case, see Rivera Juaristi (2014).
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In 2011, the anti-IVF camp mounted a sophisticated public relations effort in the media,
the halls of congress, and on the streets. Movement leaders invited international pro-life
activists to convene in San Jose¢ for the V Pro-Life World Congress. A Catholic radio station
released an announcement in which a young child was heard to say, “Hello, I'm Sofi, the third
of three children, and although my parents love me from the bottom of their hearts, I know
that for me to be born seven of my brothers and sisters died in the laboratory.” The spot was
withdrawn after complaints from listeners who worried that it would fuel discrimination
against Costa Rican children who had been conceived through IVF outside the country; one
of them — whose story had been publicized in a newspaper — was named Sofi (DIAZ, 2011).
The battle to influence congressional representatives got ugly; in 2013 and 2014, the Costa
Rican Association for Life and Human Rights arranged for enormous anti-abortion photo-
graphs to be displayed in the halls of the Legislative Assembly (and on Facebook), in conjunc-
tion with the International Day of the Unborn on March 25. The words “Pura vida?” in drip-
ping red paint were superimposed atop photos of bloody dismembered fetuses.* On multiple
occasions, Catholic and Protestant clerics organized massive public demonstrations of the
faithtul who paraded through the streets dressed in white.

Christmas tamale preparations were well underway in late 2012 when the news hit the
airwaves: the Inter-American Court condemned Costa Rica for its ban on IVF. Further
action from the executive branch remained stalled, however, until Luis Guillermo Solis was
elected president in 2014, bringing his center-left Citizens’ Action Party to power for the
first time (MOLINA JIMENEZ, 2014). Solis’s running mate, Ana Helena Chacon Echever-
ria, was a longtime supporter of IVF, the rights of sexual minorities, and the decriminal-
ization of abortion. A week after taking office, the new president hoisted the rainbow flag
of the LGBT pride movement over the presidential palace. The election was widely inter-
preted as a defeat for the old political elites and their conservative values, and a victory for
a progressive human rights agenda, including sexual and reproductive rights. Breaking the
congressional stalemate over IVF, however, would not prove easy.

In September 2015, amid perpetual legislative gridlock, Solis issued an executive
decree lifting the IVF ban. The Sala IV immediately overruled him, stating that the ban
could be rescinded only by the legislature. This was an obvious catch-22, since no IVF bill
could ever pass in the legislature, given the evangelicals’ ability to filibuster. Meanwhile,
the General Assembly of the OAS was watching. It gave a diplomatic vote of confidence to
Costa Rica in June 2015 when it elected Elizabeth Odio Benito — a Costa Rican “human

4 “Puravida,” meaning “pure life,” is a Costa Rican salutation used mainly by young people and tourists to refer
to the happy life one enjoys in Costa Rica. The addition of a question mark suggests that things are not quite

as “pure” as the phrase implies.
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rights superstar” (BRYSK, 2005, p. 455), strong supporter of women’s rights, former min-
ister of justice, and first female judge on the International Criminal Court — to a seat on
the Inter-American Court. The standoff between Solis and the Sala IV ended on February
26, 2016, when the Inter-American Court determined that the executive decree allowing
IVF was indeed valid. The court gave the state a two-year grace period — until 2018 — to
make IVF available through the national health system. In April 2020, the Costa Rican
Social Security system announced the first IVF baby born through the public health system
in twenty years (CHACON, 2020).

1.2. INTERNATIONAL IMPLICATIONS
It is difficult to overstate the continental implications of the Inter-American Court ruling in
Artavia Murillo et al. (“InVitro Fertilization”) v. Costa Rica. Decisions made by the Inter-Ameri-
can Court are vinculante (binding) and inapelable (not subject to appeal) in the twenty-three
countries that have ratified the American Convention (see LEMAITRE and SIEDER, 2017).
Artavia Murillo v. Costa Rica should therefore have major repercussions for sexual and repro-
ductive rights throughout the region, affecting policies related to assisted reproductive tech-
nologies, stem cell research and regenerative medicine, hormonal contraceptives, therapeu-
tic abortion, adoption, surrogacy, and parenting. In addition to stating that the IVF ban
violates the rights to privacy, liberty, personal integrity, and to form a family, the Inter-
American Court established for the first time in international law that reproductive rights
are human rights, that embryos cannot be considered juridical “persons,” and that the rights
of embryos may not take precedence over those of women. The Inter-American Court also
dealt a big blow to international pro-life activists by clarifying article 4.1 of the American
Convention on Human Rights, stating that “conception” should be defined not as the fertil-
ization of gametes but as the implantation of an embryo in a woman’s womb.>

Outside of Costa Rica, reproductive rights activists greeted the Inter-American Court

ruling as a milestone for secular reproductive rights jurisprudence because it establishes the

5  The pro-life interpretation of article 4.1 is not consistent with the facts. In 1981, the Inter-American
Commission held that “the right-to-life provisions provided by the American Convention on Human
Rights and the American Declaration on the Rights and Duties of Man were compatible with a woman’s
right to access safe and legal abortions” (HUMAN RIGHTS WATCH, 2020, p. 19; emphasis added). The
2012 Inter-American Court ruling in Artavia Murillo v. Costa Rica clarified article 4.1 even further, stating
that the right to life of embryos and fetuses is not absolute and that women’s lives must take precedence
over them. Conservatives are seeking a legal justification to reinstate a reading that supports a legal “right
to life” under inter-American law. C-Fam puts its opposition bluntly: “The 5-1 decision, Murillo v. Costa
Rica, stoked concern because the [American Convention on Human Rights] is the only treatly to explicitly
protect the right to life ‘from the moment of conception’ (TOZZI, 2012).
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right to reproductive autonomy, the right to access reproductive health services, and the
notion that embryos are best protected by protecting the rights of pregnant women. Some
authors argued that it would also “prevent passage of so-called personhood initiatives in the
U.S. and elsewhere” (CROCKIN, RIBAS and ESCALANTE, 2013, p. 330), even though the
United States has not ratified the American Convention on Human Rights. Opponents of
the ruling were (and continue to be) outraged. “Costa Rica was a pioneer state in protect-
ing human life from its earliest stage of development,” but the Inter-American Court’s deci-
sion “has forced the country to regress in its recognition and protection of the unborn, name-
ly, the human embryo” (DE JESUS, OVIEDO ALVAREZ and TOZZI, 2013, p. 164; see also
OSPINA DE FONSECA, 2013). Catholic bishops gathered in Guanajuato, Mexico (arguably
the seat of conservative Catholicism in Latin America), in April 2013 to issue a formal con-
demnation. Legal analyses continue to proliferate today, with some opponents angrily ques-

tioning the very integrity of the inter-American human rights system and others deter-
mined to wrest control of the system (DE JESUS, OVIEDO ALVAREZ and TOZZI 2013;
LEAL, 2013; see also PANOTTO, 2020).

1.3. THERAPEUTIC ABORTION

In the years following the IVF dispute, Costa Rica faced another alleged violation of repro-
ductive rights, this time over the issue of therapeutic abortion. Legal — that is, nonpunish-
able — abortion is permitted under article 121 of the Costa Rican Penal Code when the life
or health of the pregnant woman is at risk. In practice, however, medical personnel rarely
perform therapeutic abortion due to a lack of clear guidance about why, when, and how the
procedure is legally allowed (CARRANZA, 2007; see also ARROYO NAVARETE, 2017
COLECTIVA POR EL DERECHO A DECIDIR, 2009; MARIN MORA and MORALES
MUNOZ, 2017; SAGOT RODRIGUEZ and CARCEDO CABANAS, 2002). Without clear
guidance in the form of an official technical decree or protocol (norma técnica), therapeutic
abortion was effectively banned.

Conservative religious activists oppose expanding the terms of nonpunitive therapeutic
abortion. The penal codes of several Latin American countries allow nonpunishable abortion
(aborto no punible) on certain grounds, such as to preserve the life or health of the pregnant
woman, when the pregnancy results from rape or incest, and when the fetus suffers from a
congenital anomaly incompatible with life (see CEPAL, n.d.). In the 1990s and beyond,
reproductive rights advocates began working with inter-American human rights organiza-

tions to ensure that therapeutic abortion would be available to those who needed it (GON-
ZALEZ VELEZ, ORTIZ-ORTEGA and RAMOS, 2008).% Iconic cases were considered by

6 By 2020, prominent strategists argued that this model had failed. It allows abortion to remain criminal-

ized, as Paola Bergallo points out, so that women who wish to obtain a nonpunishable abortion are forced
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the inter-American human rights bodies in Mexico in 1999 and in El Salvador in 2013 and
2019 (TARACENA, 2002; PENAS DEFAGO, 2018; CENTER FOR REPRODUCTIVE
RIGHTS, 2019). Gradually, legislative reforms and judicial cases expanded the grounds on
which pregnancy could be legally terminated in Argentina, Brazil, Chile, Colombia, EI Sal-
vador, and Mexico (CENTER FOR REPRODUCTIVE RIGHTS, 2017).

In 2008, a 26-year-old Costa Rican woman called “Ana” (a pseudonym; in legal documents
she is referred to as A.N.) was denied a therapeutic abortion after doctors told her in the sev-
enth week of pregnancy that her fetus suffered from a fatal developmental anomaly. Dis-
tressed at the prospect of carrying a nonviable pregnancy, Ana requested a therapeutic abor-
tion. Doctors refused. Ana appealed to the Sala IV but was turned down on the grounds that
her psychological distress was caused not by the fetus but by her own state of mind. Ana car-
ried the pregnancy to term, but the baby was stillborn. A coalition of advocates filed a com-
plaint on Ana’s behalf with the Inter-American Commission on Human Rights, charging that
she had been denied a health service to which she was legally entitled (CENTER FOR REPRO-
DUCTIVE RIGHTS, n.d.).

Because the IVF case was still in progress at the time this happened, the Costa Rican
government wanted to avoid a second high-profile investigation into its reproductive rights
obligations. It therefore negotiated with the commission for a friendly resolution, accord-
ing to which the state would develop guidance to allow nonpunishable therapeutic abor-
tion. Indeed, guidance was drafted in 2009, but it quickly vanished into bureaucratic limbo.
Nothing happened, but nor did the matter disappear. In 2012, another woman, “Aurora,”
aged 32, learned that the fetus she was carrying suffered from a rare congenital defect. Doc-
tors said it would not survive. Aurora appealed to the Sala IV for permission to receive a
therapeutic abortion but went into preterm labor while awaiting the decision; the baby was
stillborn after an emergency cesarean (CENTER FOR REPRODUCTIVE RIGHTS, 2013).
Advocates brought this case, too, to the Inter-American Commission. The government prom-
ised to resolve the matter by October 2015, but the deadline passed unmarked (VALVERDE,
2019; ARGUEDAS ORTIZ, 2015). Local advocacy groups stepped up their pressure. The

Colectiva por el Derecho a Decidir asked:

What will the state say about its continuing failure to regulate the therapeutic interruption
of pregnancy? How will it justify its lack of compliance, given that since 2009 the Costa
Rican Social Security Institute has had a Guide to Procedures that it still hasn’t approved?

to seek exceptions to the criminal standard. Reproductive rights advocates now argue that abortion
should be removed entirely from penal codes (BERGALLO, 2018; see also GONZALEZ VELEZ, MELO
AREVALO and MARTINEZ LONDONO, 2019).
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Will it continue to ignore cases such as those of Ana and Aurora? (COLECTIVA POR EL
DERECHO A DECIDIR, n.d.)

In October 2017, the Inter-American Commission raised the temperature on Costa
Rica with a press release urging “All States to Adopt Comprehensive, Immediate Measures
to Respect and Protect Women’s Sexual and Reproductive Rights” (INTER-AMERICAN
COMMISSION ON HUMAN RIGHTS, 2017). It quoted the commission’s special rap-
porteur on economic, social, cultural, and environmental rights, Soledad Garcia Mufioz,

as saying:

Denying access by women and girls to legal and safe abortion services or post-abortion
care can cause prolonged and excessive physical and psychological suffering to many
women, especially in cases involving risks to their health, unviability of the fetus, or
pregnancies resulting from incest or rape. Without being able to effectively exercise

their sexual and reproductive rights, women cannot realize their right to live free from
violence and discrimination. (INTER-AMERICAN COMMISSION ON HUMAN
RIGHTS, 2017)

The press release did not name any specific countries, but Costa Rica was implicated in

the following exhortation:

The Inter-American Court also urges the States in the region that still lack an adequate
regulatory framework to adopt legislation designed to ensure that women can effectively
exercise their sexual and reproductive rights, with the understanding that denying the

Voluntary interruption of pregnancy in certain circumstances does constitute a violation
of the fundamental rights of women, girls, and adolescents. (INTER-AMERICAN
COMMISSION ON HUMAN RIGHTS, 2017)

In January 2018, the issue of therapeutic abortion was eclipsed when the Inter-Ameri-
can Court issued an advisory opinion (known as AO 24-17) that essentially legalized same-
sex marriage throughout the Americas. Again, Costa Rica found itself at the forefront of sex-
ual and reproductive rights lawfare in the Americas, as the story made international news
(“Inter-American Human Rights Court Backs Same-Sex Marriage”, 2018). The news came
just a month before the Costa Rican presidential elections, which allowed the evangelical
candidate, Fabricio Alvarado, to make it a campaign issue. A moral panic over its implica-
tions propelled the evangelical candidate to an unlikely victory in the first electoral round.
The progressive candidate, Carlos Alvarado Quesada, of the Citizens’ Action Party, won the
presidency over his evangelical rival in the second round, by a large margin. Still, evangel-

icals picked up an unprecedented number of legislative seats, spurred in part by the moral
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panic incited over the same-sex marriage ruling. These gains foreclosed any legislative path
to regulating therapeutic abortion. The Citizens’ Action Party signed a formal pact with the
more conservative Social Christian Party that asserts, in part, that the national govern-
ment “[w]ill not modify any law related to abortion, by any government action at the
national or international level. Not expand in any way the provisions of Article 121 of the
Penal Code, whether by interpretation, protocol or reform” (ALVARADO QUESADA and
PIZA ROCAFORT, 2018). President Alvarado announced that he would sign the norma téc-
nica regulating therapeutic abortion before the end of 2019, thus fulfilling the country’s
promise to the Inter-American Commission, but also that he would not engage in any fur-
ther actions to expand its provisions or decriminalize abortion. As the deadline neared,
pressure mounted for and against (MARIN, 2019). Reproductive rights advocates remind-
ed the Inter-American Commission that Costa Rica had been under scrutiny since 2008 and
had not yet complied with its 2015 promise to resolve the matter. The government was well
aware that if the case were referred to the Inter-American Court, it might end up with
another landmark human rights decision, as had happened with IVF (LARA SALAS, 2018).
Alvarado and his minister of health finally signed the norma técnica in December 2019, as
an executive decree, with relatively little fanfare (PRESIDENTE DE LA REPUBLICAY EL
MINISTRO DE SALUD, 2019).

With that, the matter may have seemed resolved. But in January 2020, evangelical leg-
islators filed a complaint with the Sala IV, charging that the norma técnica was unconstitu-
tional because only the Legislative Assembly has the authority to pass such laws (COR-
RALES, 2020). This echoed an argument made a month earlier by the Episcopal
Conference of Bishops: “We consider it urgent and necessary that the norma técnica be sub-
mitted for legislative approval, giving it the status of a law of the Republic, because in deal-
ing with the regulation of human life it constitutes the basic right on which all public lib-
erties are based” (BOSQUE, 2019). This case thus follows the same playbook as the IVF
case: the Catholic hierarchy insists on legislation while fully knowing that evangelical leg-
islators will block all legislative petitions, thus forcing the president to act by executive
decree, and then complaining to the constitutional court that said executive decree is
unconstitutional and that legislation is required. The Sala IV rejected this complaint
(MADRIGAL, 2020).

By late 2020, reproductive rights advocates told me that they had not yet seen the norma
técnica. No one knew whether the protocol would clarify the definition of “health” or include
mental health as grounds for a therapeutic abortion (GONZALEZ VELEZ, 2012). No one

knew whether young girls would qualify for therapeutic termination of pregnancy.7 No

7 The United Nations Population Fund (2016) estimates that approximately 500 babies are born each year
to girls under the age of fifteen in Costa Rica.

ESCOLA DE DIREITO DE SAQ PAULO DA FUNDAGAO GETULIO VARGAS REVISTADIREITOGV | SAOPAULO | V.17N.3 | e2137 | 2021



COSTA RICA'S OVERSIZED ROLE IN LATIN AMERICAN SEXUAL AND REPRODUCTIVE RIGHTS LAWFARE 14

one knew whether there would be a gestational age limit, how therapeutic abortions would be
performed, whether both medication and surgical abortion would be permitted, or whether
hospital chiefs would be prevented from encouraging conscientious objections on the part of
medical personnel, as has happened elsewhere (DE ZORDO and MISHTAL, 2011). Advocates
wonder whether Costa Rica may end up where it was twenty years ago, without clear guidance
to inform medical protocols for pregnancies that threaten women'’s health and lives.®

To summarize, Costa Rica holds a storied position within the inter-American human
rights system. Decisions made by its constitutional court are taken seriously by the transna-
tional legal community. Pro-life and pro-family activists were therefore thrilled when the
Sala IV issued a series of rulings banning IVF, same-sex marriage, and therapeutic abortion.
The real problem, in their view, surfaced when the inter-American human rights system,
including the Inter-American Court, disagreed with and overturned its rulings. Critics
charged that the Inter-American Court used its power to create new rights (see YOSHI-
HARA and SYLVA, 2007). This meant that anyone who wanted to prevent the expansion of
sexual and reproductive rights would have to tackle what they saw as obstacles within the

inter-American human rights system.

2. ATTACKING HuMAN RIGHTS-BASED APPROACHES
Pro-life and pro—family activists are now targeting the inter-American system of human

rights by expanding and diversifying their transnational networks and coordinating with
right-wing governments (cf. YAMIN, DATTA and ANDION, 2018, p. 548; CAVALLARO
et al., 2019; PANOTTO, 2020).? They are uniting to attack “rights-based approaches”

8  Meanwhile, religious activists are lobbying for a policy that would, in their words, “save both lives.”This slogan
was developed by activists in the global anti-abortion movement, where it is used to justify keeping restrictive
and punitive abortion laws in place. It became more widespread in Ireland in 2012, when abortion opponents
began to tout it as a response to calls for therapeutic abortion. Abortion is never medically justified, they say,
because it is possible to save both the pregnant woman'’s and the fetus’s lives (see MORGAN, 2017). Ever since
then, the slogan has been used around the world, including in Latin America (especially Argentina, Chile, and
El Salvador). In 2019, the bishop of Ciudad Quesada used the phrase in response to the signing of the norma
técnica. He explained that medical authorities can “respect both lives” by performing necessary medical pro-
cedures, even if they cause the death of the fetus, as long as their intentions before God “are to not provoke
the death of the baby” (VATICAN NEWS, 2019). Feminists argue that “save them both” is based on Catholic
moral philosophy, which functions to mis-identify and delay legal therapeutic abortion. More ominously, the

“save them both” philosophy can cost women’s lives by delaying treatment in the case of medical emergencies.

9  For a list of the main religious conservative nongovernmental organizations that work at the United Na-
tions, see Penas Defago, Moran Faundes, and Vaggione (2018, p. 20); Moragas (2020); Yamin, Datta, and
Andioén (2018).
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promoted by the UN and OAS (see MORAGAS, 2020; PANOTTO, 2020). They charge
that multilateral organizations have hijacked human rights and created new rights, includ-
ing abortion and marriage equality, thus undermining natural rights and natural law
(DeLOACH, 2019). This effort was boosted under the administration of US President Don-
ald J. Trump (2016—-2020), who oversaw an aggressive public effort to “protect the pre-
cious gift of life at every stage, from conception until natural death” (GOVERNMENT OF
THE UNITED STATES, 2020, p. 14). In what follows, I argue that the opposition to recent
Inter-American Court rulings is motivated by the Inter-American Court decisions in
Artavia Murillo v. Costa Rica and the same-sex marriage advisory opinion, along with related
disputes over gender and sexuality, reproduction, and “religious liberty.” The current
offensive could have lasting repercussions for international human rights jurisprudence in
the Americas.

2.1. THE ORGANIZATION OF AMERICAN STATES

Problems within the OAS are legendary, yet many believe that the organization offers the best
hope for safeguarding human rights in the Americas (CONTESSE, 2019; COSOY, 2019;
MARCETIC, 2019). Conservative activists, as Camila Gianella points out, are targeting the
OAS as part of their larger Latin American “transnational anti-abortion social movement”
(GIANELLA MALCA, 2018, p. 352). In actuality, the OAS takes no ofticial position on abor-
tion, but pro-life and pro-family groups have mobilized ever-larger contingents to attend its
annual assembly of civil society organizations (PANOTTO, 2020, p. 103; EVANGELICAL
FOCUS, 2020). In 2013, for example, conservative civil society organizations mobilized to
pressure the OAS: “Organizations opposed to gender rights began to attend the General
Assembly meetings of the OAS in a massive and coordinated fashion [...], with the goal of
blocking the adoption of binding instruments and resolutions favorable to sexual and repro-
ductive rights” (MORAGAS, 2020, p. 39). There, they lobby the OAS and, through it, the
Inter-American Commission on Human Rights and the Inter-American Court, objecting to
the language of “sexual and reproductive health” and to agreements that would ban discrimi-
nation against diverse families and sexual minorities (KANE, 2015).

Conservatives working in this movement reserve special antipathy toward the Inter-
American Court ruling in Artavia Murillo v. Costa Rica because, in their view, “activist judges”
used the inter-American human rights system to provide a legal justification to decrimi-
nalize abortion. Their attempts to roll back the ruling take several forms. Some simply
ignore the ruling entirely, pretending it does not exist and insisting on an originalist inter-
pretation of the American Convention on Human Rights. Others issue nonbinding consen-
sus declarations (such as 2013 Guanajuato Declaration on In Vitro Fertilization, mentioned
above, or the 2020 Geneva Consensus Declaration), which serve to generate talking points
and foster “transnational legitimacy” (YAMIN, DATTA and ANDION, 2018, p. 567; MOR-
GAN, 2019). Some put political pressure on officers of the OAS, forcing them to meet
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pro-life litmus tests'® and appoint pro-life commissioners and judges. By 2018, Human
Life International could report that “the pro-life and pro-family civil society organizations
have established a solid presence at the OAS” (YOSHIHARA, 2018). They are also recruit-
ing an ever-larger network of transnational actors to bring pressure on the OAS.

Some of these strategies are coordinated by ADF International, an ultraconservative
legal advocacy organization with evangelical roots (see KANE, 2015; YAMIN, DATTA, and
ANDION, 2018). ADF received accreditation from the OAS in 2014. When the United
States cut US$210,000 from the OAS budget in 2019, accusing the Inter-American Com-
mission of lobbying to legalize abortion, ADF boasted that it “helped create language that
resulted in the US government cutting taxpayer funding to OAS for promoting abortion”
(ADF INTERNATIONAL, n.d.; MORELLO, 2019)."" ADF alleges that the OAS promotes
abortion overseas, engages in pro-abortion “cultural imperialism,” and intervenes “in the
national sovereignty of Member States” (ADF INTERNATIONAL, 2019). Conservative par-
liamentarians and legislators across the Americas make similar allegations. In 2016, for exam-
ple, two US Republican senators criticized the OAS for its pro-abortion “cultural imperi-
alism” in Latin America and said that the Inter-American Court had “imposed” IVF on Costa
Rica. They further asserted that the right to life should be a sovereign matter (CHRETIEN,
2016).1In 2018, a group of US senators urged US Secretary of State Pompeo to cut off fund-
ing to the OAS, writing that “sovereignty is the inherent right of nations to live according to
their own values. No right is more central to the self-determination of a nation than the right
to life” (LANKFORD, TILLIS and ENZI, 2018).

Attacks against the OAS reached a new level in April 2019, when the government of Chile
— joined by Argentina, Brazil, Colombia, and Paraguay — sent a statement to the Inter-Amer-
ican Commission on Human Rights asking for greater deference and judicial sovereignty. They
called for the inter-American human rights system to respect national sovereignty, autonomy,
and the decisions of national constitutional courts. Coming as it did from Latin American
countries that had recently emerged from decades of military dictatorship, the statement sent
“shock waves through the Latin American human rights community” (CONTESSE, 2019, p.

376). Human rights advocates were quick to defend the inter-American human rights system

10 In 2020, Luis Almagro, who was running for a second term as secretary general of the OAS, was persuad-

ed by pro-life groups to state his support for the notion that the right to life is a fundamental right
(ROBERTSON, 2020).

11 After the United States cut off funds to the OAS in 2019, it circulated a letter among UN member states
asking them to “join the United States in ensuring that every sovereign state has the ability to determine
the best way to protect the unborn and defend the family” (FORD, 2019). This gave the appearance of

weaponizing US foreign assistance in the service of ADF International’s pro—life and pro—family mission.
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(AMNESTY INTERNATIONAL, 2019), but the point had been made: conservatives could
use pro-life, pro-family arguments to mount a coordinated, high-profile challenge to the inter-
American human rights system.

The call for national sovereignty is especially striking, because it implies that Inter-Amer-
ican Court decisions need not be considered binding. A 2020 report from the US Depart-
ment of State to the UN Human Rights Council states it clearly: “The United States believes
in the sovereign right of nations to make their own laws to protect the unborn, and rejects
any interpretation of international human rights to require any State to provide access to
abortion” (GOVERNMENT OFTHE UNITED STATES, 2020). Conservatives prefer “ordi-
nary democratic politics and the legitimate exercise of national sovereignty” — such as ref-
erendums, legislation, and national courts where they hope to prevail — over what they call
“rights claims that seek to bypass democratic institutions and processes” (US STATE DEPART-
MENT, 2020). In other words, they do not want supranational human rights courts such as
the Inter-American Court to have the final word. Because “there is no global Supreme
Court,” one law professor argues, a regional court (such as the Inter-American Court) does
not “have the independent authority to compel compliance with their rulings” (COLLETT,
2019, p. 249). Ligia Castaldi, an anti-abortion legal scholar at the Ave Maria School of Law,
asserts that sexual and reproductive rights advocates exploit the courts to achieve rulings
that never would have been possible through legislative means or plebiscite. “It’s easier to
obtain consensus among a small group of nine or seven judges,” she says, than to convince the
populace to “authorize the destruction of unborn children” (“Especialista analiza en libro leyes
proaborto”, 2020). The ultimate goal of these conservatives is to limit the scope and power
of the inter-American human rights system and give states the final authority to determine
life and family matters.

Such multipronged pressure on the OAS has resulted in several changes. There are now
more Christian evangelicals and pro-life, pro-family civil society organizations at annual OAS
gatherings than ever before (PANOTTO, 2020). In 2019, the Holy See won permanent
observer status for its representative to the OAS (MORAGAS, 2019), and a Guatemalan pro-
life attorney was elected to the Inter-American Commission on Human Rights for a three-
year term (RAMOS, 2019). In 2020, OAS Secretary General Luis Almagro survived pro-life
opposition to his re-election bid when he issued a statement that the right to life is “funda-
mental” and allowed the OAS General Assembly to declare October 27 as International Day
of Religious Freedom (EVANGELICAL FOCUS, 2020). By 2020, the anti-abortion lobby had
learned how to hold the OAS hostage to its demands.

2.2. POMPEO’Ss COMMISSION ON UNALIENABLE RIGHTS
Another attack on rights-based approaches came in July 2019, when US Secretary of State
Pompeo announced the creation of a Commission on Unalienable Rights, charged with pro-

viding “fresh thinking about human rights discourse where such discourse has departed from
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our nation’s founding principles of natural law and natural rights” (US DEPARTMENT OF
STATE, 2019). Some of the members of Pompeo’s commission wanted to develop a frame-
work that would allow all sovereign nations to interpret international human rights obliga-
tions as they pleased. If successtul in the long term, this strategy could undermine the
authority of supranational human rights courts. The commission was headed by Mary Ann
Glendon, who has worked closely with another commission member, Notre Dame law pro-
fessor Paolo Carozza, to make the case that Latin America has a special tradition of human
rights based in social Catholicism. In a series of articles, Glendon and Carozza argued that
Latin Americans’ unique vision of human rights (including the right to life of embryos and
fetuses) has yet to be fully realized (see MORGAN, 2014). It is no surprise, then, that the
commission included several individuals known for their anti-abortion views. Its existence
formed part of a transnational strategy to escalate attacks against an allegedly activist and
ideological inter-American human rights system. The commission’s final report, issued in
August 2020, proposed a hierarchy of rights beginning with property rights and the right
to religious liberty. It offered language that could bolster national sovereignty with respect
to human life and human dignity, religious liberty, and heteronormative notions of family,
marriage, pregnancy, and sexual morality, although it stopped short of condemning repro-
ductive and sexual rights in strong terms.

The commission’s report laid the groundwork to contest a concept known as convention-
ality control. This doctrine, created in 2006, holds that “all domestic judges must follow the
Inter-American Court’s interpretation of the American Convention” (CONTESSE, 2018).
Under the doctrine of conventionality control, decisions by the Inter-American Court over-
rule those decided by domestic courts and are binding on all states that have ratified the Amer-
ican Convention. As upholder of the court’s mandates, Costa Rica has always abided by the
doctrine of conventionality control. It was thus disingenuous for US Senators Marco Rubio and
Mike Lee to assert, as they did in 2016, that “[w]hatever one’s views about IVF, there is no jus-
tification for an international entity to impose its views on this issue on Costa Rica” (CHRE-
TIEN, 2016). Many conservative legal activists reject conventionality control, to greater or
lesser degrees. One of the more extreme critiques is voiced by Stefano Gennarini of C-Fam,
who lambasts the Inter-American Court for claiming that its decision is binding on other coun-
tries of the Americas “under a legal doctrine of ‘constitutionality control.” Gennarini contin-
ues, “The Court effectively saw itself as ordering all countries in Central and South America to
allow homosexual marriage, transgender laws, and government sanctioned artificial reproduc-
tion as flowing from the nondiscrimination provision in the convention” (GENNARINI, 2020).

In what could be seen as a challenge to conventionality control, Pompeo’s commission
called for a “margin of appreciation” that would allow “[n]ation-states [to] have some leeway
to base their human rights policy on their own distinctive national traditions” (US DEPART-
MENT OF STATE, 2020, p. 55). ADF International made precisely this argument in 2012, in

response to Artavia Murillo v. Costa Rica:
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the Court should grant Costa Rica a “margin of appreciation,” whereby it may decide
the best way to protect the life of a developing human being, and that the Court should
not exceed its authority by intruding upon an area that is solely within the competence
of Costa Rica. (In other words, the Court should not impose a supranational Roe v.Wade-

type decision on a sovereign nation, while disregarding the explicit text of the governing
document.) (ALLIANCE DEFENSE FUND, 2012b)

It is both tempting and plausible to read the commission’s report as outlining the polit-
ical philosophy that could redress Artavia Murillo v. Costa Rica. From its opening pages, the
report elevates the concept of national sovereignty, stating that “the securing of unalienable
rights begins with the independence and sovereignty that enable a people to determine its
own course and take responsibility for its decisions” (US DEPARTMENT OF STATE, 2020,
p- 2). Later, the report makes the case that states are “legally bound” to abide by “certain
norms of international human rights law” only “when that consent emerges from the con-
stitutionally prescribed process” (US DEPARTMENT OF STATE, 2020, p. 33). In other
words, a state is not obligated to comply with international court mandates which it deems
unconstitutional. This is an understated rendering of a sentiment expressed earlier by Carozza,
a member of the commission, who wrote, “there must exist a significant space for each
state’s constitutional self-determination within the inter-American system, especially in
those states with healthy democratic political institutions and a consolidated rule of law”
(CAROZZA and GONZALEZ, 2017, p. 437). Carozza is known to be a critic of Artavia
Murillo v. Costa Rica, which he described as, “by a considerable measure, the worst decision
on the protection of embryonic human life ever issued [by] an international court” (quoted
in MORGAN, 2019, p. 6). When he defended the idea of guarding “space for each state’s
constitutional self-determination within the inter-American system,” Carozza effectively
argued that Costa Rica is exceptional and that the decisions of its capable constitutional court
should be above Inter-American Court scrutiny. He and his co-author went on to single out
the Inter-American Court’s IVF ruling: “the [Inter-American] Court does not always respect
the spaces of local freedom that states must have in the local interpretation of human rights
in legitimate, democratic, constitutional systems (the 2012 Artavia Murillo v. Costa Rica
case providing a particularly egregious example)” (CAROZZA and GONZALEZ, 2017,
p. 441). This is precisely the argument made in the amicus brief that ADF International
and others filed with the Inter-American Court, which cites the “impeccability of the
Costa Rican democratic system.” This is one reason, ADF claims, that the “Inter-American
Court should grant Costa Rica a margin of appreciation, so that this State may decide the
best way of protecting the life of a developing human being” (ALLIANCE DEFENSE FUND,
2012a, p. 2). The Commission on Unalienable Rights’ report took up this idea, writing that
the United States:
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counsels considerable deference to the decisions of democratic majorities in other
countries, recognizing that self-governance may lead them to set their own distinctive
priorities. The US promotion of fundamental rights should always be sensitive to the
outcomes of ordinary democratic politics and the legitimate exercise of national sovereignty,

and wary of rights claims that seek to bypass democratic institutions and processes.

(US DEPARTMENT OF STATE, 2020, p. 56)

By this logic, Costa Rica’s Sala IV could set its own “distinctive priorities” about the begin-
nings of life and personhood (MORGAN, 2019). If the Inter-American Court had respected
the Costa Rican court’s decisions to ban IVF, same-sex marriage, and therapeutic abortion,
the profile of Latin American sexual and reproductive rights would look quite different than
it does today.

The Commission on Unalienable Rights’ report drew virulent criticism from a vast swath
of the human rights community, including myselt (MORGAN, 2021), charging that it was
written in bad faith and could not be separated from the “political agenda it serves.” In our
reading, the report offers language and strategies that could result in weakening the concept
of universality in inter-American human rights, empowering nation-states to ignore interna-

tional laws with which they disagree.

CONCLUSION

As a small democracy with a mighty reputation, Costa Rica sits at the symbolic center of
inter-American sexual and reproductive rights lawfare due to its unique history and stature.
Of course this landscape is complex, transnational, and ever-evolving, which means that no
single country can capture the big picture (GIANELLA MALCA, 2018; PENAS DEFAGO,
MORAN FAUNDES and VAGGIONE, 201 8). Nevertheless, events related here demonstrate
Costa Rica’s prominent (and sometimes overlooked role) in inter-American lawfare. The
Inter-American Court of Human Rights is located in the heart of San Jos¢, and the country
enjoys a reputation as a beacon of human rights. When the Sala IV banned IVF, prohibited
same-sex marriage, and prevented therapeutic abortion, pro-life conservatives hoped it
would mark the beginning of a wave of similar policies. But petitioners appealed to the inter-
American human rights system, which repeatedly struck down the decisions of the constitu-
tional court. Conservatives were dismayed by Inter-American Court rulings that dramatically
expanded reproductive and sexual rights across the continent.

These actions have prompted a backlash on the part of transnational pro-life and pro-
family activists who hope to capitalize on Costa Rica’s stellar human rights reputation as
they pressure the OAS and work to reset inter-American human rights law. Prominent Costa
Ricans have proven willing to help; in 2019, former Costa Rican President Miguel Angel

Rodriguez called for Costa Rica to lead a movement to enshrine fetal rights in the American
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Convention on Human Rights. Rodriguez, a devout Catholic and short-lived secretary gen-
eral of the OAS, used the occasion of the twenty-year anniversary of the National Day of Life
before Birth to invite Costa Rica to file a formal reservation to the American Convention on
Human Rights, stating that the country would not abide by any decision that violates its
defense of the unborn. He suggested that Costa Rica should propose an amendment to the
convention that would declare the inviolability of human life from the moment of concep-
tion. He wants to prevent the Inter-American Court from “creating rights,” in his words,
without first obtaining consent from the member states (RODRIGUEZ, 2019). As we fol-
low the evolution of transnational pro-life and pro-family movements and strategies across

Latin America, it will be important to keep an eye on what happens in Costa Rica.
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