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their implications on health and healthcare

Abstract This article is an objective examination
of aspects of gender and sexual rights, and their
implications in the field of health field, using the
methodology of an essay. The first part discuss-
es femicide, highlighting that there are deaths of
women due to the fact of being women, which
constitute what could be described as the crimes of
lese-humanité or ‘femi-genocide’. The second part
discusses sexual and gender diversity, with an em-
phasis on the fragility of the ‘right to have rights’
expressed in the deterioration in health conditions
of the population that is LGBTI (Lesbians, Gays,
Bisexuals, Transvestites, Transsexuals and Inter-
sex). Finally, the essay discusses recognition of
gender plurality, and the limitations imposed on
the rights of non-usual normativebodies bodies;
criticism is directed at reiteration of the binary
and cisgender normative ethos, which can exacer-
bate the health vulnerability of people with trans
and other non-normative bodies and identities.
It is concluded that, in the 30 years’ existence of
Brazil’s Unified Health System (SUS), there have
been advances in the political sphere, many of
them created by or as a result of social movements,
and initiatives that seek to confront femicide and
the inadequate assistance available to LGBTI peo-
ple. In the context of these challenges, it is reiter-
ated that there is a necessary relationship between
promotion of health and protection of human
rights related to gender and sexuality.
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Initial considerations

Gender is defined as an element of social rela-
tions based on the differences perceived between
the sexes, and is the first field in which power is
articulated'. Thus, it is related to the way in which
societies deal with the perception of human bod-
ies, and the consequences of this; this takes the
form of arrangements that are changeable as new
situations arise that are created by human prac-
tices®.

According to Connell’, gender is “at the same
time a source of creativity and a source of vio-
lence, in which bodies and cultures are both in
play and are constantly transformed, sometimes
even to the point of their destruction”. Thus, the
gender arrangements can be a source of pleasure,
recognition and identity, or a source of injustice
and damage*.

It is also common to consider gender based
on a static and categorical approach (feminine vs.
masculine)’. In this article it is considered that as
well as accepting gender as a dynamic category,
its articulations with sexuality and its relation-
ship with the various forms of transgender phe-
nomena are important.

Included in the discussion are issues that
relate to the experience of people who do not
identify with the gender with which they were
designated at birth (transvestite, transsexual,
non-binary people or ‘queer’ identity), and to di-
versity of sexual orientation (straight, homo or
bissexual). This implies considering that identity
such as transvestite or transsexual does not refer
directly to sexual orientation, since trans peo-
ple may have their sexual desire directed toward
people of the same sex, of the other sex, or even
to other trans people®. This implies that ‘cisgen-
der’ is another word which needs to be taken into
account: in contrast to ‘transgender), it refers to
people whose gender identity and expression
corresponds to the gender attributed at birth®”.

Feminism and the LGBTI movement — the
movement of lesbians, gays, bisexuals, transves-
tites, transsexual women, trans men and intersex
people — are fundamental actors in the defense of
sexual rights and of plurality of gender identities.
In Brazil, policies in the field of health®® reflect
aspects of these movements.

Based on the essay format, this study exam-
ines aspects of gender and sexual rights in some
detail, and their implications in health field, with
a view to offering innovative contributions to
this subject area'.

Women’s Right to Life

Slavery, rape and murder of women have
been present over the whole history of human-
ity, making women’s right to life a fragile entity
and concept. In the patriarchal societies, violence
against women is an instrument of control that
maintains masculine power''. Although it has
been present in all eras of history, the collective
rape camps of the former Yugoslavia'? turned
sexual violence into a weapon of war.

The conquest of the Americas can also be
seen as a white, male and patriarchal historiog-
raphy, consisting of an uninterrupted history of
appropriation and violation of racialized femi-
nine bodies".

Russel defines femicide as a form of sexual
terrorism or genocide, expanding the concept to
beyond the deaths committed by intimate part-
ners, and showing that there are deaths of wom-
en that are in reality due to the fact of their being
women — but these are deaths which were not
perceived as such.

Femicides have gender-based, racialized and
social determinants. They are more frequent in
places where the rules of society are ruptured by
the conflict of war, or in territories dominated by
trafficking'>'¢, although they also happen in plac-
es where, for example, rules of honor are so rigid
that a woman who may have infringed them may
pay with her life.

For the patriarchal system, women are, in the
last analysis, men’s property'”. This does not mean
all men behave in the same way, nor that the risk
is the same for all women. The most vulnerable
women are those that are migrants from periph-
eral countries; women who for ethnic, cultural
or racial reasons are considered inferior; wom-
en that practice stigmatized occupations such as
prostitutes; and those that are living in territories
occupied by trafficking or paramilitary groups.
To see femicides as arising from the hierarchical
organization of society is important so as not to
re-victimize the woman who has died, attribut-
ing to her the blame for her own death.

Somewhere around one-third of the murders
of women are committed by the intimate part-
ner. Five per cent of deaths of mean are caused
by women — the majority in situations of self-de-
fense'. And between 60% and 70% of homicides
of women are femicides'?.

At the beginning of the 2000s, there were 25
countries with a very high rate of feminine death
by homicide (>6/100,000). Half of them were
in the Caribbean, Central America and South



America; and this situation has remained similar
in the subsequent years?'.

In Brazil, feminine deaths by aggression grew
from 2.3/100,000 to 4.8/100,000 over the period
1980-2013 — proportionally an increase of more
than 100% in the period*. The frequencies are
higher in regions where there is high masculine
death by aggression, showing that places that are
violent for men are also violent for women'®%.

In the 2000s, various Latin American coun-
tries had prepared specific laws on homicide of
women. Brazil passed a law on femicide in 2005,
which specifically includes the issue of gender as
a legally distinguished circumstance?. This law
has been in effect too short a time for a proper as-
sessment, but the banalization of gender crimes
indicates the need to monitor its application, so
that there can be more efficient actions for pre-
vention and punishment of these crimes®.

Class-based legal systems, and those that seek
to avoid the issue of gender, tend to carry with
them the implication that having laws does not
necessarily mean they will be obeyed". In Brazil,
the legal system has shown itself to be recalcitrant,
placing difficulties in the way of classification of
crimes as femicides, although it is known that the
concept that “all are equal under the law™* is a
myth, and that women, especially poor and black
women, are not treated with equality, as a result
of which many femicides are not even investigat-
ed®. There is even a moral judgment, a re-victim-
ization of the victim in the legal discourse, when
justification is given for a crime of passion, using
the disguise of “a state of violent emotion”.

Highlight theoretical terms to help in under-
standing and describing this phenomenon would
include the concepts of necropolitics®, social
fascism?”, and femi-genocide’. ‘Necro-politics’
is associated with an ‘apartheid’ policy, in which
certain groups are segmented, and confined into
territories where life has no value, and thus, kill-
ing is allowed?.

In Brazil, since the 1990s, there have been ac-
cusations of a state of lawlessness, in certain ter-
ritories where the black population has suffered
heavily from homicides. These deaths are due to
conflicts created by mafia-type groups, but also
action of the police?, and the necro-politics that
has applied to the male population has also af-
fected the women who inhabit these territories
‘beyond the law’. Even so, little has been said,
to date, in relation to the ‘lives with no value’ of
racialized, poor, migrant women, exercising stig-
matized occupation and living in these ‘apart-
heid’ regions.

In the countries where neoliberal policies
have been put in place, with as their consequenc-
es authoritarianism, corruption, unlawful trans-
actions and impunity, femicides have increased.
In Central America and the northern frontier
of Mexico, neoliberalism has created structural
conditions for women to be discarded, as being
no longer necessary for the army reserve, nor
for the purpose of reproduction. Neoliberalism
stimulates the emergence of a “toxic masculinity”,
in which women are property, objects of pleasure
or merchandise?”.

Femi-genocide constitutes a message to so-
ciety to maintain the system of subjection/ex-
ploitation of women, expressing the mandate of
masculinity. The conservative and fundamental-
ist backsliding brought about by racist capitalism
acts on women’s bodies to eliminate them, in
such a way that, hence, all femicide is political.

Societies that are more egalitarian in so-
cio-economicg, racial and gender terms have low-
er levels of violence, indicating that one of the
ways forward is the struggle to reduce inequali-
ties. Organized, women have achieved victories,
some of them small, but definitely victories, and
thus feminine militancy and the construction of
solidarity networks should not be abandoned®.

To deal with these crimes it is necessary to
name, categorize and denounce these deaths®,
including the right to formulate the legal dis-
course. Segato proposes that femicides that
take place in the public sphere are situations of
lese-humanité or ‘femi-genocides’ The use of this
category of accusation would make it possible to
make these crimes not subject to any statute of
limitations, and able to be taken to international
courts of human rights, where it may be possible,
[perhaps], at least to see justice done.

Sexual and gender diversity:
how fragile is ‘the right to have rights’

One of the models through which hierarchies
and norms relating to gender are articulated with
questions of health derives from taking the ana-
tomical differences between men and women,
especially the genitals, as the basis for a sexual
dimorphism which argues incommensurability®!,
which is articulated to sexuality, in such a way
as to demand coherence and continuity between
sex, gender and desire*. Such cultural constructs,
which have become embedded in the very process,
itself, of constitution of western Modernity, can
determine conditions of health, relegating people
and populations marked by variations of gender
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and sexuality to a place of unintelligibility, in
which their status as humans is not recognized®.

The literature has reported interpersonal vio-
lence, discrimination and its effects in disparities
in health, with an increasing incidence of prob-
lems, especially those who are more sensitive to
social and individual vulnerability, such as: issues
of mental health and those connected with HIV
and Aids; difficulties in access to services and
care; inadequacy of services and vulnerability of
programs; and, at the limit, fragile recognition of
people and populations as holders of rights®-%.

Brazilian scientific output on health and
LGBTI focuses mostly on HIV and Aids (the only
subject on which there is systematic and regular
production of epidemiological data); followed
by the subject of violence (which appears artic-
ulated with individual and social vulnerability
for infection by HIV); other adversities including
depression, suicidal tendencies and suicide at-
tempts; substance abuse; and difficulties of access
to health care and services**%. In spite of import-
ant research efforts that have accompanied and
made possible the construction of public policies
to combat violence against LGBTI people, there
is no systematic and regular production and pub-
lication of data on discrimination and aggression
against LGBTI people.

The very creation, itself, of the category “ho-
mosexual”, and its identification as a “condition”,
is, historically, a reaction in contexts of criminal-
ization of sexual relationship between people of
‘the same sex™*. Over the second half of the twen-
tieth century two processes took place in parallel:
(1) the separation between what was called “gen-
der identity” and homosexuality; and, later, (ii)
removal of the characterization of homosexual-
ity as a pathology®.

Homosexuality ceased to be treated as a men-
tal disorder in 1973, when it was removed from
the Diagnostic and Statistical Manual of Mental
Disorders (DSM) by the American Psychiatry
Association. However, it remained on the list of
mental illnesses until May 17, 1990, when the 43
World Health Assembly decided to remove it in
the 10" version of the International Classification
of Diseases (ICD10). That version, however, still
conserves categories that articulate a connection
between homosexuality and mental disorders*+°.
Because of this, there is a recommendation for
elimination of any connection between sexual
orientation and disease, in the preparation of the
11" ICD, which is to be published®.

In the Brazil of the 1970s, the first actions
of the nascent homosexual movement included

mobilization of a widespread campaign in favor
of review of the classification of homosexuality
as a pathological condition. The Federal Medical
Council issued an opinion in 1985 considering
that homosexuality per se is not a pathological
condition”. Demands for anti-discrimination
legislation, recognition of homo-affectionate
unions, public safety and education policies have
been part of the Brazilian movement since it be-
gan*.

Insertion of LGBT into the political agenda
begins in the 1990s, through actions focused on
prevention of HIV and Aids, and inclusion of the
category ‘homosexual” in Brazil’s First National
Plan for Human Rights (1996). The 2000s decade
was the high point of this process of recognition,
with the following events as landmarks: creation
of the Brazil Without Homophobia program
(2004); the First LGBT Conference (2008); adop-
tion of regulations for combat of discrimination
and to guarantee the civil use of a ‘social name’ by
trans people; and recognition by the Federal Su-
preme Court, in 2011, of a stable homo-affective
union as a family entity***. In the field of public
policies, two highlights have been: (i) institution,
in 2008, of the Transsexualization Procedure in
the Unified Health System; and (ii), in 2010, the
National Integrated LGBT Health Policy®="'.

An important point in the 2010s was the halt-
ing of this agenda at the federal level, and inten-
sification of investments in efforts at reversal of
rights. There was a multiplication of draft laws,
such as for example, (i) the ‘Family Statute’ (Draft
Law 6583/13), which excluded homo-affected
unions from the list of family entities recognized
by the Brazilian State, and (ii) laws seeking to re-
strict the possibility of use of a ‘social name’ by
trans people.

There are also initiatives that point in the
direction of once again making homosexuality
a pathology, attacking the conditions that make
it possible to regard these populations as the
subjects of rights. An interim judgment given in
September 2017 by the Federal Courts in the re-
gion of the Federal District partially accepted the
claim in a class action against Resolution 01/99
of the Federal Psychology Council®’, which ori-
ents professionals of the area on how to act in
issues relating to sexual orientation. The case was
based on one of the remaining labels, as a pathol-
ogy, that remained in ICD-10** — the notion
of “ego-dystonic sexual orientation” — and the
court decision makes it possible for sexual rever-
sal therapies once again to be legitimately used
in Brazil.



This scenario refers to critical points of view
that were constructed around or before 2010, on
the difficulties of converting public policies into
legislation, and on the scope actually achieved
by policies addressing LGBT people, seen as frag-
mentary, one-off and peripheral®. These advan-
tages, anchored in a context of recognition of
sexual and reproductive rights and combat of in-
tolerance under the aegis of the United Nations™,
became significantly more fragile as a result of
transnational processes of reactive politicization
of morality and the area of religions>*. In Bra-
zil, as in several countries, such processes, which
have been described as a ‘wave of conservativism),
come together based on lines of force that articu-
late manifestations of social intolerance, celebra-
tion of meritocracy and entrepreneurship, impo-
sition of restrictions on activity by the state, and
demands for more punitive and repressive public
safety policies”.

The effects of this political context are al-
ready making themselves felt in the epidemic of
HIV and Aids, with growth in rates of incidence,
strongly concentrated in specific social segments
and with already high mortality rates. Currently,
the prevalence of HIV among men who have sex
with men is 19.8% for those aged 25 or over; and
the proportion of cases of Aids among homo-
sexuals and bisexuals has grown by 32.9% in the
last decade®®. A survey among transvestites and
transsexual women in Rio de Janeiro indicates
prevalence of 31.2% for HIV*.

As the only aspect of LGBTI health that is
systematically monitored over time in Brazil, the
data on HIV and Aids are an alert on the deterio-
ration and the severity of the health conditions of
LGBTI people. They further indicate the urgency
of reaffirming the necessary relationship between
the promotion of health and protection/promo-
tion of the human and fundamental rights of
these populations.

Recognition of gender plurality,
and the limit of rights for non-usual bodies

The conceptual separation between sex and
gender was forged in the context of formalization
of the procedures for bodily sex modification in
trans and intersex people, was materialized by
the notion of gender identity, and was essential
for incorporation of the health needs of transves-
tites and transsexuals. Widely used, this concept,
which is linked to the recontexualization of sex
achieved in the 20" century, and to the technical
feasibility of carrying out bodily modifications of

sex in trans people, has become the main refer-
ence for access to this type of care and has con-
tributed to recognition of trans life choices, es-
pecially transsexuality, as a psychiatric category®.

The notion of gender as a differentiated com-
ponent of biological sex, modelled by education,
fixed in the first years of life, irreversible and
prevalent in relation to the physical characteris-
tics in sexual maturity®, was introduced in the
1950s when researchers investigated the relation-
ships between an individual’s nuclear identity,
anatomy, chromosomes and hormones. In this
context, they recommended that in intersex ba-
bies the sex should be defined based on biological
markers, and in older children and adults the ref-
erence would be the gender manifested*>°".

In 1964, Stoller® presented the term ‘gender
identity’ to refer to the feeling of belonging to a
given sex. Based on the life experience of a trans
person, he considered that, by dissociating the
perception of one’s self from sexual activities and
fantasies, this term would better signify the sen-
sation of belonging to a given sex than the idea of
‘gender role’ introduced by Money and his col-
leagues®.

With this, the medical discourse was re-con-
figured, to guide for intervention on non-usual
bodies, and the organization of services. The
conceptualization of gender identity and its im-
mutable character became a reference for med-
ical protocols for management of intersexuality
and other conditions of mismatch between gen-
der identity and anatomy, such as transsexuali-
ty®, this being the clinical signal for bodily mod-
ification of sex and a criterion for access to care®
to be verified based on a process of psychological
evaluation®.

Although the present international clinical
guideline is more flexible and de-pathologized®;
although it tries to escape the binary approach
to gender; and takes into account the multiplicity
of paths and needs of trans people; the access to
bodily modification of sex still follows a model
based on evaluation and psychiatry, which un-
derstands trans people to be suffering from ‘Gen-
der Dysphoria’ In Brazil, similarly, and in spite
of the position taken by the Federal Psychology
Council through its Resolution 01/2018%, care
is pathologized, and centered on diagnosis of
‘Sexual Identity Disorder’, with a highlight for
the self-attributed gender identity test, which
denotes a purpose of regulation of identities and
normalization of trans bodies.

If on the one hand the constitution of the
concept of gender identity has been fundamen-
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tal for recognition of trans living conditions and
acceptance of their demands, on the other it is
noted that, across the field there is a cis-hete-
ro-normal matrix, which reiterates a normative
context which presupposes a coherence between
sex and gender, which attributes the status of pa-
thology to identities and bodies that are outside
the norm, while it regards cis and binary life-
styles as natural. At the same time as it makes the
specificity of trans people visible, paradoxically
it ‘naturalizes’ the cis-gender and binary model
of the sexes in the health system. This not only
limits and/or excludes a trans subject, but gives
agency to interpretation of these life patterns as a
gender identity per se, which because it is outside
the norm needs to be named.

An example of this is the superimposition,
over the notion of gender identity, of the trans
life experience. This denotes the concern to iden-
tify the ‘true’ gender identity of these subjects and
the idea that this is an exclusive attribute of trans
people. The idea that cis-gender life experienc-
es are normal and unquestionable, and not the
result of subjection to the regulations of gender
and reiterated repetition of the norms®, leads to
the view that attribution of gender and identity
construction are a particularity of those that are
outside the norm.

This can be clearly observed in Brazil’s In-
terpersonal or Self-Provoked Violence Incident
Reporting Information System (SINAN). The
reporting / investigation / instruction format of
this system shows a naturalization of cis-gender
attitude and interpretation of trans life experi-
ence as a synonym of gender identity. Not only
is there no clarification, in the ‘sex’ field on the
form, as to whether this item refers to biological
sex or civil registry; there is also a recommenda-
tion from the instructions® that for trans people
the “gender identity” field on the form should be
filled in — this has the option ‘transvestite’, ‘trans-
sexual woman), ‘transsexual man), ‘not applicable’
and ‘unknown’ — revealing the interpretation of
trans life experience, precisely, as gender iden-
tities which, because they are outside the norm,
need to be formally identified.

There is also the question of comprehension
of gender identity as a social determinant of
health. Even though the understanding that this
component has an effect on the health conditions
of those who have non-normative identities is
extremely positive, this reveals the insufficiency
of the health system which, cis-normative and bi-
nary, excludes and imposes limits on trans peo-
ple in the exercise of this right — in spite of some

efforts by the public authority to face up to these
subjects’ vulnerability, such as recognition of
the use of social name, and formalization of the
Transsexualization Process in the SUS. Whether
it is by making other needs than corporal modifi-
cation effectively invisible, or whether it is due to
the concrete or bureaucratic impossibility of ac-
cessing services, made worse by transphobia, the
fact is that the health system frequently violates
rights and neglects those that are not cis-gender.

In this panorama, something that stands out
is the acceptance of trans people in contexts that
are not related to bodily modifications of sex.
As a consequence of the binary and cis-gender
logic that orients the health system, and the vi-
olation of their rights ( — to secrecy, privacy and
the right to use of a social name: all guaranteed
by the SUS Users’ Charter, of 2007), often they
are effectively prevented from accessing services
and procedures by bureaucratic and operational
issues of a system that does not provide for giving
care to non-normative identities and bodies, or
their health needs.

In the hospital context, for example, there are
cases of allocation of trans people in emergency
rooms and nursing wards contrary to their gen-
der identity, outside the Transsexualization Pro-
cess. Frequently allocation in sectors compatible
with their gender identity is negated to people
who do not carry out civil re-qualification, which
as well as being a violation, in that it does not
recognize gender self-determination, violates the
right to privacy and secrecy.

Outside the hospital context, a highlight is
the limitation or impossibility of offer of lines of
care linked to gender for trans people, such as, for
example, gynecological and obstetric care, and
access to legal abortion. The fact that this type
of care is genderized and exclusive for users of
the feminine gender, makes it impossible to give
this care to trans men as a result of the non-con-
formity that they live with between sex and gen-
der. Thus, if for those that do not carry out civil
requalification the recognition of their gender
identity paradoxically may make their need for
these modalities of attention invisible, for those
that have gone through this process, this is a bu-
reaucratic problem, since in Brazil the supply of
this care is not specified for people designated as
being of masculine gender.

Thus, in spite of the importance of the con-
cept of gender identity, the acritical use of the
reiterative character of cis-gender and binary
normativity of this notion can increase the health
vulnerability of trans people, and the neglect of



these and other people whose bodies and iden-
tities are outside the norm. In spite of its impor-
tance it is fundamental to examine the details of
this problem with care and in detail, so that it
may effectively be possible to put in practice the
exercise of the right to gender plurality outside
the bonds of the system (the ‘CIS-ten’).

Final consideration

As well as dealing with questions of the health of
specific populations — women and LGBTI - this
article has evidenced cultural constructs that
are at the basis of modern western societies and
which characterize gender as a social power rela-
tionship. Thus, the reading of the bodies of men
and women based on an incommensurable sex-
ual di-morphism appears to be articulated with
three trends or factors: (i) the social devaluation
of womeny; (ii) separation between sex and gen-
der, which maintains sex as an expected reference
for expression and identity of gender; and (iii)
an expectation of continuity between sex, gender

and desire.

In the 30 years of the SUS’s existence one
cannot leave out of account, on the one hand,
progress in the political field — much of it cre-
ated by social movements in defense of human
rights; and on the other, initiatives that seek to
confront femicide and the absence of adequate
care for people who are not cis-gender. But there
is still much to be done to guarantee the rights to
health and life of women and LGBTI people, in
their status as subjects with full humanity, who
are thus fully entitled to exercise rights.

Finally, it is reaffirmed, based on the special-
ized literature, that gender and sexuality are so-
cial determinants of health, articulated with oth-
er determinants, such as racial or socio-economic
issues. All this underlines the need for full recog-
nition and promotion/guarantee of the human
and fundamental rights of women and LGBTI
people, as a necessary condition for achievement
of better conditions of life and health for these
populations, above all in the Brazilian and inter-
national policies in which such rights are partic-
ularly affected.

Collaborations

R Gomes, D Murta, R Facchini and SN Meneghel
worked together, collaboratively, with equal sta-
tus.
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