
ORIGINAL | ORIGINAL

RGO, Rev Gaúch Odontol, Porto Alegre, v.65, n.1, p. 96-99, jan./mar., 2017

http://dx.doi.org/10.1590/1981-86372017000100003326

ABSTRACT

This article aims to show the importance of thorough radiological documentation in dental care in lawsuits in which there is deemed a need for 
forensic evidence in civil liability cases involving a dentist and a patient. This study seeks to demonstrate the relationship between the drafting 
of the recommended documentation and the proper development of the treatment. The implications of one’s non-compliance with ethical and 
legal duties are illustrated here through a case report of a settlement involving an orthodontist.

Indexing terms: Civil liability. Forensic dentistry. Orthodontics. Radiology. 

RESUMO

O artigo tem como objetivo demonstrar a importância de uma documentação radiológica cuidadosa no atendimento odontológico em casos 
que exista a necessidade de prova pericial em processo de responsabilidade civil envolvendo cirurgião-dentista e paciente. Visa demonstrar 
a relação entre a confecção da documentação indicada e o bom desenvolvimento do tratamento. Através de relato de caso de acordão 
envolvendo ortodontista visa-se demonstrar as implicações do não cumprimento do dever ético e legal. 

Termos de indexação: Responsabilidade civil. Odontologia legal. Ortodontia. Radiologia.
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damages, is intended to provide a monetary satisfaction 
that can, in some way, minimize the plaintiff’s suffering2. 
In this case, the value or quantum should be stipulated 
by the judge upon becoming aware of the extent of this 
suffering3. This awareness is formulated by means of a 
case study and its circumstances, as well as the subsequent 
forensics report4.

However, to ensure the liability of the independent 
professional, including the dentist in this case, and the 
future amends, according to the Consumer Defense 
Code (Law 8078 from November 11, 1990), guilt must be 
proven5. The professional has the obligation of not causing 
harm to his/her patient and will be considered at fault if 
the acts are performed imprudently, when performed in a 
premeditated manner, when there is technical inaptitude 
or negligence, and/or when the harm incurred results from 
the mere lack of attention or carelessness6. 

It is also essential to determine the causal link 
between the performed act and the harm incurred by the 
plaintiff7. As this causal link is the connection between the 
act (action or omission) and the result, damages in this 
case. Hence, if this damage has not been caused by the 

INTRODUCTION

Brazilian Civil Law, as of January 10, 2002, in 
articles 186 and 187, sets forth that “those who, by action 
or voluntary omission, negligence, or imprudence, violate 
one’s rights and cause harm to another, commit a unlawful 
act” and that “those who, by unlawful act, cause harm to 
another, are obliged to make amends1.”

Thus, civil liability as defined as the obligation of an 
individual, through a pecuniary indemnification, to make 
amends for his/her acts, and the consequences resulting 
thereof, in an attempt to rectify the harm caused to a third 
party. The harmed party must, as quickly as possible, have 
the means through which to return to the state in which 
the illicit act occurred. This indemnification must take into 
account the harm suffered, that is, the expenses incurred, 
such as the need to buy medicines, or the earnings that 
were lost, such as the time in which the patient was unable 
to work and the value that was lost because of this. What 
must also be taken into consideration is the physical and/
or moral damage incurred. The earnings, as regards moral 
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teleradiographs by the dentist, the defendant in this lawsuit, 
even after having been requested by the responsible 
forensic expert as forensic evidence. This documentation 
would have allowed for the study of the patient’s diagnosis 
at the beginning of the treatment. The forensic expert and 
the reviewers were therefore led to believe that, since the 
defendant did not have the prudence to document the 
diverse facts of dental treatment, the procedure adopted 
by the professional was what in fact caused the injury. 
Professionals who do not properly draft a treatment plan 
or who do not clarify the treatment stages to the patient 
will be considered to have acted negligently. The conduct 
was considered negligent and imprudent, giving grounds 
to the plaintiff’s request for moral damages.

The report also stated: “The proof found in 
the proceedings allows one to draw the conclusion 
that the defendant acted imprudently, negligently, 
and with mal-practice, causing moral damages to 
the plaintiff, be it because of a lack of clarification to 
plaintiff concerning the details of the treatment, be it 
because [the professional] did not document them.”

Thus, the settlement, after having reached an 
agreement between the forensic expert and the reviewers, 
resulted in the dismissal of any appeal. Moreover, after the 
defendant had been found guilty, he was found liable for 
the payment of the sum of R$15,000.00 (fifteen thousand 
reals) in moral damages to the plaintiff.

DISCUSSION

The relationship between the dentist and the patient 
constitutes a consumer relationship, as already mentioned 
above, and is sustained by the Consumer Defense Code. In 
this respect, the professional will only be held liable if his/
her guilt can be proven, it being the responsibility of the 
plaintiff to prove this accusation. However, when a patient 
alleges mal-practice, the responsibility to provide proof may 
depend on the judge, rendering this action optional, that 
is, the judge can decide if it will be the defendant’s or the 
plaintiff’s responsibility to provide due proof of guilt. The 
experience of the magistrate will prevail, through his/her 
review of the case itself, in establishing if there is in fact a 
lack of sufficient disclosure. This lack of sufficient disclosure 
occurs not only in socioeconomic parameters, but also in 
the patient’s understanding or not of the technical terms 
in dentistry. According to the Consumer Defense Code, 
in article 6, the basic rights of the consumer include: “the 
facilitation of the defense of one’s right, including the 

defendant’s act, then he/she has no legal liability8.
In today’s society, medical and dental errors are 

perceived more attentively by the harmed individuals, and 
the Justice system has become more aware of these cases 
in order to support the individuals who have been the 
targets of imprudence on the part of some professionals6. 
Being fully aware that injured individuals have the right to 
seek indemnification for damages caused to them, dentists 
also face an increasing need to understand their rights and 
duties. Dentists must always practice their profession in the 
most technical manner possible and always base their acts 
on scientific evidence. Yet they must never forget that, in 
a lawsuit, the fundamental piece of evidence will be the 
patient’s dental record7.

Therefore, the present study seeks to expose 
important points from a civil liability lawsuit involving a 
dentist in order to demonstrate some possible errors that 
these professionals can commit upon underestimating the 
value of the documentation and the proper safeguarding 
of dental imagery files.

CASE REPORT

This case treats a settlement reached regarding 
a lawsuit for the indemnification of moral damages, filed 
by the patient after having received dental treatment. The 
dentist was found guilty regarding the dental treatment 
provided to the plaintiff. 

The judgment was grounded on many points 
revealed in the lawsuit. To understand this judgment, some 
of these parts are transcribed below:

“I hereby find that the main appellant has no 
grounds for his arguments, as he did not fully comply 
with the need to produce a treatment plan for the 
plaintiff and much less inform her as regards the 
treatment stages and the procedures to be adopted, 
nor did he document the treatment, as would be 
expected of a responsible professional, even if only 
to protect himself against future complaints. One 
need only check the forensic report,  included in the 
proceedings, to infer that the appellant did not act 
with caution and prudence upon failing to document 
the pre- and post-treatment stages, which also 
hindered the collection of forensic evidence, a fact 
that was reported by the forensic expert. This onus 
was in fact yours [the dentist’s], under penalty of 
answering for the harm incurred.”

This fact was due, according to the expert, to 
the non-presentation of models, photos, or panoramic 
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inversion of the burden of proof, to one’s favor, in the 
civil lawsuit, when, at the judge’s discretion, it is similar 
to the allegation or when it presents a lack of sufficient 
disclosure, according to ordinary rules of experience.” 
When there is an inversion of the burden of proof, it is 
the dental professional’s responsibility to present evidence 
to lead the magistrate to conclude that he/she did not act 
with imprudence, negligence, or mal-practice5.

In civil lawsuits, dental records, which contain 
the imaging files, are the main piece of evidence of the 
treatment developed by the dental professional. This 
documentation, when done in a proper manner, must 
present sufficient evidence to clarify all questions that may 
need to be answered. In addition to liability cases, this 
documentation may be necessary in penal cases involving 
human identification, in estimating the age of individuals, 
as well as in epidemiological studies and scientific research.

As they are one of the more commonly required 
pieces of documentation in both civil and penal lawsuits, 
radiographs should, whenever possible, be duplicated, and 
they must, in all cases, be correctly identified with the full 
name of the patient and duly dated9. This drafting and 
safeguarding of these records must be done carefully, in 
such a way that the material does not deteriorate over 
time10. Dental documentation is the property of the patient 
and must be delivered to the patient when requested or 
five years after the end of treatment, as an alternative to 
the perpetual archiving of the dental documentation. The 
delivery of all material from the treatment must be given to 
the patient, together with a receipt signed by the patient 
or by his/her legal proxy11.

Nevertheless, many dental professionals 
still believe that dental documentation is merely an 
unnecessary bureaucratic activity, demonstrating their lack 
of information regarding the legal and ethical implications 
of their profession. Other reasons alleged include the 
lack of time and space in the dentist’s office. This neglect 
for exams also demonstrates a flaw in patient care. The 
awareness of one’s responsibility with regard to one’s 
patients should encourage these professionals to be more 
prudent with documentation and, consequently, with 
treatments9.

In the civil lawsuit related to the settlement 
presented in this article, the orthodontist failed to 

present any of the patient’s orthodontic documentation. 
This specific documentation must consist of intra- and 
extra-oral photos, panoramic radiographs, and lateral 
teleradiographs, periapical radiographs of all of the teeth, 
and study models11.

This well-executed and correctly filed radiological 
documentation, in cases such as this in which the 
orthodontist is summoned by the court, is of utmost 
importance in establishing, or not, a causal link12.

The magistrate in this case also determined the 
inversion of the burden of proof. The professional was 
therefore forced to present documentation that proved his 
own lack of proof or proof that the documents had been 
delivered to the patient. In the aforementioned settlement, 
it is clear that the defendant did not present the requested 
radiological documentation. Given the understanding that 
not requesting the dental radiographs in cases in which 
these are recommended or are essential to the diagnosis 
or treatment constitutes negligence13; that in the field of 
orthodontics the complexity of the treatments implies the 
need to produce a large number of documents, which 
become essential both in the planning and execution of the 
treatment; and that, in Brazil, the dental professional has 
the ethical obligation to safeguard this documentation14, 
the court ruled that this professional acted in a negligent 
manner and that a causal link had been established 
between the treatment practiced by the dentist and the 
injury caused to the patient.

CONCLUSION

Initial radiographic documentation, in addition 
to aiding in the diagnosis and in the treatment plan, is of 
utmost importance and can aid the professional in civil 
lawsuits. In cases in which there is a scientifically proven 
need for the use of radiographs for the proper execution 
of the treatment, the failure to present these images can 
be conclusive in finding the dentist guilty.
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