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Methodology: qualitative study in which the methodology used was ethical reflection based on a legal analysis of the laws in

question, proceeding to a bibliographical and documentary research

Condlusions: Portuguese law and ethical pillars that form the basis of the Code of Ethics of nurses in Portugal defend the freedom

of conscience as a professional practice. However, the obligation to protect human life, which imposes the need for coordination

hetween this protection and the exercise of the right to conscientious objection on the part of the nurse, is also clear.
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RESUMO

Objetivo: Proceder a uma discussdo acerca da objecdo de consciéncia na prdtica da enfermagem de forma a identificar a fundamen-
tacdo ética e legal, para esta tomada de decisdo.

Metodologia: Estudo qualitativo no qual a metodologia utilizada foi a reflexdo ética com base numa andlise juridica das leis em
apreco, procedendo-se a uma pesquisa bibliografica e documental.

Conclusao: A lei portuguesa e as bases éticas que constituem a base do (6digo Deontoldgico dos enfermeiros em Portugal, protegem
a liberdade de consciéncia como um direito profissional. Todavia, é também clara a obrigacdo de prote¢do da vida humana, pelo que
se impde a necessidade de articulacao entre esta prote¢do e o exercicio do direito a objecdo de consciéncia por parte do enfermeiro.
Palavras-chave: Ftica em enfermagem. Legislacao de enfermagem. Inicio da vida humana.

RESUMEN

Objetivo: Ilevar a cabo un debate sobre la objecion de conciencia, en la prictica de enfermerfa, con el fin de identificar la base ética
y juridica de esta toma de decisiones.

Metodologia: estudio cualitativo en el que la metodologia fue la reflexion ética basada en un andlisis juridico de las leyes en cues-
tion, procediendo la bisqueda bibliogrfica y documental

Conclusion: la ley portuguesa y bases éticas que forman la base de nuestro Codigo de Ftica, protegen la libertad de conciendia, que
es un valor fundamental para las sociedades democréticas y plurales. Sin embargo, también es obligacién clara proteccion de la vida
humana desde su forma mds cruda (desde el comienzo de la vida humana), por lo que impone la necesidad de coordinacién entre

esta proteccion y la existencia de aborto legal en la legislacion nacional. * Universidade Catdlica Portuguesa. nsituto de Cién-
Palabras clave: ttica en enfermerfa. Legislacion de enfermeria. Comienzo de la vida humana. cias da Satide. Lisboa, Portugal.
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Bl INTRODUCTION

This article addresses the issue of conscientious objec-
tion related to the professional act of nurses, particularly in
regard to care decision at the beginning of life. The begin-
ning of life is usually defined in ethical terms as the period
of human development including pregnancy planning,
pregnancy itself and birth. Because it is a period of people’s
lives which involves many decisions that have ethical con-
sequences, various ethical issues that relate to nursing care
are identified in the literature, the main fields and family
planning, medically assisted procreation and abortion from
which emerge ethical problems that health professionals
in general and nurses in particular are faced with.

In care decisions related to ethical problems identified
in their clinical practice, the nurses are faced with a conflict
between their values and their ethical principles and those
of the people in their care. This is what happens in care de-
cisions regarding the beginning of life.

Being confronted with a request for care - in an abor-
tion, for example - the nurse can decide not to accept the
practice of this act, if it is considered as being in violating
of their professional value of respect for life. With this con-
frontation, nurses can make use of their right to conscien-
tious objection, with the decision consisting in their will to
not perform a certain action, because it goes against the
values of this professional, we can say that this is a conflict
between the individual conscience and care request.

During this reflection, focus will be made primarily on
the issue of abortion, because this is one of the major eth-
ical problems related to the beginning of life, with which
nurses are confronted. It should be noted, however, that
the concept of conscientious objection is much broader.
In all the ethical problems in health, we can also make use
of conscientious objection in other situations where there
is conflict between the care that we are asked for and our
values and ethical principles®.

Thus, this article uses the reflection on conscientious
objection in nursing related to the ethical issues concern-
ing the beginning of life as its methodology, based on a
legal analysis of the main laws regulating conscientious
objection in Portugal and an ethical analysis of the Por-
tuguese professional conduct regulations on this subject.
The intention is to deepen ethical reflection on this theme,
but with a proper legal and ethical support.

The regulatory framework of conscientious
objection in Portuguese nursing

In Portugal, the liberalization of abortion until the 10th
week of pregnancy gave rise to a huge debate in society,
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with the emergence of questions regarding the issue of
conscientious objection, in particular for abortions per-
formed upon request of woman, without the need for
any other reason. The legalization of abortion has fostered
a discussion of the conflict between the freedom of the
woman in this decision and freedom of health profession-
als involved. It is mandatory therefore, that some thought
on the determination of the nurse’s role in this decision be
made, as a health care professional, since nursing has the
role of performing care throughout man’s life cycle®.

We always remember that freedom of conscience is
a fundamental human right (as we shall see in legislation
mentioned later on) and that this right is also enshrined
by the Order of Nurses in Portugal, in its Code of Ethics
(Decree-Law N. 104/98 of April 21 / Statute of Nurses), for
these professionals. Thus, the nursing professional is a con-
scientious objector when, for reasons of philosophy, ethics,
morals or religion he “is convinced that it is legitimate to not
obey a particular order, considering that it threatens life, goes
against the dignity of the individual or against the code of eth-
ics"?. We can also say that conscientious objection is a “sub-
jective position, protected constitutionally, which translates
into a failure to comply with obligations and not practicing
legally foreseen acts because the individual's own convictions
on the subject prevent him from performing them, and these
acts and defaults are exempt from any sanctions"?.

Conscientious objection in nursing care also means a
decision to not do a particular act and therefore ‘always
implies a refusal of care and therefore a violation of the right
to care by the other person” . Thus, it is necessary to exercise
some reflection about this conflict and above all, under-
stand how this right is founded.

The research that supported this article began in the
international legal sources, so the first look focuses on the
“Universal Declaration of Human Rights"®. This Declaration
aims to be ‘a common standard of achievement for all peo-
ples and all nations’ and states in its Article 18 that “Everyone
has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief, and
freedom to manifest his religion or belief, alone or in commu-
nity with others and in public or private, in teaching, practice,
worship and observance”. The right to freedom of thought,
on which is based the right to conscientious objection is
whereby consecrated.

The "European Convention on Human Rights"® also
states, in its Article 9 paragraph 1 that “Everyone has the
right to freedom of thought, conscience and religion ..” It also
states in number 2 of this same Article, that existing con-
straints on the exercise of this freedom will be “those that,
prescribed by law are necessary in a democratic society, to
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public safety, protection of order, public health or morals, or
protection of the rights and freedoms of others".

The Portuguese legislation ensures the right to con-
scientious objection of citizens and health professionals,
equally. The analysis begins with the “Constitution of the
Republic”"® that, in its Article 41, explicitly establishes the
right to conscientious objection for all citizens, as a right
related to freedom of conscience.

Being the Portuguese Constitution the basis of all Por-
tuguese law, it is clear that conscientious objection is a
right of any Portuguese citizen (including health profes-
sionals, and particularly nurses)

One of the first legal references to conscientious ob-
jection in health, was made only in 1984, with Law 3/84, of
March 24, concerning sex education and family planning,
which establishes the guarantee of the right to conscien-
tious objection for health professionals. It is stated in Article
11 that ‘doctors are assured the right to conscientious objec-
tion when asked to practice artificial _insemination or volun-
tary sterilization”

The Penal Code, in its successive revisions, also included
the right to conscientious objection for these professionals
in cases of abortion requests (Law 6/84 of May 11; Decree
Law 48/95 of March 15; Law 90 / 97 of July 30 and Law
16/2007 of April 17). These successive changes in law, relat-
ed to voluntary pregnancy interruption, occurred towards
further liberalization, with the extension of deadlines, and
also by precluding wrongfulness of the expectants own
will until the tenth week (in the latest review).

Law 6/84, of May 117 is the first concerning the exclu-
sion of some types of unlawful abortion. To date, any type
of abortion was a punishable crime. Exclusion situations
are considered under this law, namely those involving a risk
to life or health of the woman, cases where_incurable dis-
ease, serious disease or malformation of the unborn child
is foreseen, or in cases of rape.

This law, the right to conscientious objection and the
form of its manifestation are ensured (Article 4, subitem 2
states that “Conscientious objection is expressed in a docu-
ment signed by the objector and its decision shall be commu-
nicated to the pregnant woman or whoever can give consent
in her consent, under Article 141 of the Penal Code”).

Still within the scope of the beginning of life, in 2006,
the right to objection in the Law on Medically Assisted Pro-
creation is mentioned once again®. This bill is referred to
because it has the particularity of showing the need for the
objector to explain the reason for that decision, establish-
ing in paragraph 3 of its Article 11 that ‘a professional’s refus-
al to specify, reasons of clinical order or other reasons on which
conscientious objection, specifically, is based” (and in that
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sense it is singular, because no other laws make reference
to this obligation). The explanation of the objection, stated
in law, constitutes a form of reflection about our values and
ethical conscience that should guide our care, which is an
appeal to the reasons for the decision and seems quite ap-
propriate and necessary.

In 2007, the illegality exclusion law in cases of voluntary
pregnancy termination (IVG) is changed once again with
the Law 16 / 2007, of April 17 ©, that predicted conscien-
tious objection for professionals of health from its onset.
This law is again extending deadlines and permits abortion
in woman who are up to ten weeks pregnant, through own
decision. The law also establishes the requirement of the
abortion act be performed in establishments that are of-
ficially approved. It is regulated that _ objectors may not
participate in the planned consultations, prior to the act of
IVG, or the follow-up of pregnant women during this peri-
od of reflection (provided for by law, and which must be of
at least 3 days).

This law also mentions that conscientious objection
should be expressed “in a document signed by the objector,
which is to be presented, where appropriate, to the clinical
director or the director of nursing of all health facilities where
the objector performs services for, and where voluntary inter-
ruptions of pregnancy are performed” (number 4 of Article
6). In practice, conscientious objection is expressed in a
document signed by the objector, which must be submit-
ted, as appropriate, to the clinical director or the director of
nursing of all health facilities where the objector provides
service, and where voluntary interruptions of pregnancy
are performed, with the existence of a document where
the name of the professional, the number of their profes-
sional certificate, date and signature should be. The docu-
ment should also specify which subitems of Article 142, n.
1 of the Penal Code the objection refers to. It is also in this
document that the professional undertakes to assist wom-
en whose health is compromised or at risk resulting from
the voluntary interruption of pregnancy. They also agree
to refer these women to the relevant departments within
the legal deadlines. Thus, the right to professional consci-
entious objection does not prevail over the right to receive
health care. If there is a decision by nurses not to act, there
is a duty to refer the person concerned to another profes-
sional who is able - and not a conscientious objector - to
carry out the intervention.

On the other hand, once conscientious objection is in-
voked, it necessarily _ produces effects regardless of the na-
ture of health facilities where the objector provides service,
and the need for consistency is evident, for the professional
who declares himself an objector in public service, will also



be an objectorin a private institution. If it incurs in absence,
ethical and legal sanction will apply.

It exists because in Portugal there is a right to abortion
in certain circumstances which are prescribed by law, but it
confers the right to objection by professionals. This ensures
the protection of health professionals, where they are able
to not perform acts that violate their conscience, whenever
they are provided by law, as in the case of abortion.

Some authors "% argue that according to the "Abortion
Act” of 1967 (1st Law in England to allow legal abortion
within certain criteria), no one is required to participate
in any treatment therein, except as necessary to prevent
serious health damage or death of the pregnant woman.
This obligation is also shaped in the Portuguese legisla-
tion. For this reason, many authors invoke the principle
of double effect, in order to make the loss of freedom of
conscience in detriment of values such as life and health
of others acceptable.

Like most laws indicates, the objection can only exist
in relation to a concrete act. Professionals directly linked to
the act itself, as the doctor, anesthetist or nurse, can only in-
voke the limit for the refusal of the procedure. However, the
essential care, such as post-anesthetic cannot be declined.

Based on these different opinions, the nurses can rely
on the right to freedom of conscience. Ethically, this right is
granted in the form of conscientious objection, after being
regulated in more detail in “Regulation of the Right to Ex-
ercise Conscienscious Objection” of the Board of Nurses®.
The right to objection, by these professionals, “is based on
the right to refuse a legal obligation on behalf of individual
conscience” "V and, when the nursing action to be devel-
oped is an order issued by their superiors or by a prescrip-
tion held within their interdependent and independent
operations, putting into question the values and the
principles of a professional or is at odds with the religious
convictions, moral or ethics of nursing, and before which a
refusal to its achievement based on reasons of conscience
is manifested 7,

The Code of Ethics of Portuguese nurses, states in its
Article 78 (Law No. 111/2009 of September 16) that inter-
ventions in nursing ‘are performed with the concern of the
defense of freedom and human and nurse dignity”. Analyzing
this Article, it can be said that the defense of freedom im-
plies acceptance of the choices of others, respecting the
integrity and professional awareness of the professional
himself. Interventions in nursing have ever-present con-
cerns about the values of freedom and human dignity of
the person, but obviously respects the same values for the
nurse. For this reason, in subitem b) of the Board Statute,
Article 75 paragraph 2, states that the nurse has the right to
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“respect for their political, religious, ideological and philosophi-
cal”views and the right to conscientious objection.

Article 76 states that it is the duty of nurses to “practice
the profession with the appropriate scientific and technical
knowledge, with respect for life, human dignity and the health
and well-being of the population”. Article 82 provides that
“the nurse, in respect of the equal right life throughout the life
cycle, assumes the obligation to attribute to the life of any per-
son equal value, protecting and defending human life under
all circumstances”.

Respect for life is undoubtedly one of the values gov-
erning this profession, although life cycle is yet to be de-
fined in this Article 82, so that we can determine when to
initiate this protection. The criteria adopted by the Board
of Portuguese Nurses is not clear, leaving the definition
of the beginning of human life open. In a brief summary,
we remember the existence of different judgments about
this concept: Design; nesting; appearance of the primitive
streak; onset of brain activity or viability!'?.

In 2005, however, the Board publishes the “Code of Eth-
ics of Nurses: from comments to Case Analysis"'® where it
is possible to determine what is meant by Life Cycle and
consequently the beginning of human life. It begins with
fertilization, according to the authors, and ends with death.
But, the assessment made by the agent (in this case by the
nurse) and its ethical reflection, always remains in relation
to the option of conscientious objection, which will be
based on their personal and professional values.

According to the Board of Nurses, the “moral conscience
must be respected because it is the most specific dimension of
human dignity” . The legitimacy of the objections come
from the reflection that took place about their own person-
al values, and to which they intended to remain true, so it is
recommended that this be an act of good faith and respect
for the freedom of thought of others.

l CONCLUSION

We tried to combine current Portuguese health legisla-
tion on the issue of conscientious objection in this article,
especially as it relates to the professional practice of nurs-
ing, enabling the identification of the ethical and legal ba-
sis for this decision-making. This analysis emerges as being
clearly protective of freedom of conscience in Portugal, as
well as equal rights for nurses in particular.

The defense of life is a moral, ethical and deontological
obligation for this professional group and, conscientious
objection grants this ethical experience under the cur-
rent legislation. Above all, it allows nurses an experience
with their profession, which guarantees the existence of
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congruence between the acts that they practice and the
concomitant affirmation of personal values, but without
prejudice to the right to care held by the client (and there-
fore the obligation to forward to another professional). The
law also requires the organization of services in the sense
that there is no damage to the client, also forcing the pro-
fessional to be held accountable to their statement, so that
this organization is possible. Lastly, we do not doubt the
need for this right to be reconsidered whenever there is
danger to the health or life of the client.

As was shown, whether in the main international legis-
lative documents, or in the laws that are part of the Portu-
guese legal system, the right to conscientious objection is
clearly established. Through it, the nurse can resolve ethi-
cal conflicts between any occasional requests for care and
their moral values and principles.
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