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Introduction!

Since the early 1990s, as part of the process of globalization, we have witnessed
the increasing transnationalization of legal institutions and of legal mobilization,
two sides of a phenomenon legal scholars refer to as “global judicialization™
and “transnational litigation”.? Global judicialization has emerged through the
creation of international ad hoc or permanent courts and arbitral tribunals, as
well as the increased resort to international judicial and quasi-judicial
institutions to deal with disputes over both commercial and human rights issues.
Transnational litigation involves disputes between States, between individuals
and States, and between individuals across national borders. These changes of
law in the context of globalization have raised debates on whether global
judicialization is desirable or effective for enforcing the rule of law and for
promoting local and global democracy. However, both advocates and critics of
global judicialization have failed to critically examine the global politics of the
rule of law in legitimizing the hegemonic neoliberal project of globalization,
which has weakened the capacity of nation-States to enforce human rights
norms.* In addition, most studies of law and globalization have not paid
sufficient attention to the role of human rights non-governmental organizations
(NGOs), or to the central and often contradictory role of the State in the
transnational legal battles over the recognition and protection of human rights.

The objective of this paper is to reflect on the relationship between
transnational legal mobilization and the State through an analysis of the

Notes to this text start on page 54.
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increased use, by local and transnational human rights NGOs, of international
legal instruments for the recognition and protection of human rights.” Drawing
on cases against Brazil in the Inter-American Commission on Human Rights
(hereafter, IACHR), the paper attempts to offer theoretical tools for reflecting
on the strategies and limitations of what I call “transnational legal activism”
vis-a-vis the responses given by the State. By transnational legal activism I mean
a type of activism that focuses on legal action engaged with international courts
or quasi-judicial institutions to strengthen the demands of social movements;
to make domestic legal and political changes; to reframe or redefine rights;
and/or to pressure States to enforce domestic and international human rights
norms. The responses of the Brazilian State will be analyzed in light of the
concept of a “heterogeneous State,” that is, a State that, due to contradictory
national and international pressures, assumes different logics of development
and rhythms, making it impossible to identify a coherent pattern of State action
common to all State sectors or fields of action.®

Transnational legal activism can be viewed as an attempt not simply to
remedy individual abuses, but also to re-politicize law and re-legalize human
rights politics by invoking and bringing international courts and quasi-judicial
systems of human rights to act upon the national and local juridical-political
arenas. Yet the strategies of transnational legal activism are historically and
politically situated. Therefore, they must be an object of empirical research.
Since the State is a major actor in transnational legal battles over human rights
issues, it is important to investigate both the practices of transnational legal
advocates and how the State responds to them. This will help us to better
understand not only how civil society actors engage in transnational legal
mobilization, but also how the State relates to international human rights norms
and how human rights discourses and practices develop in different sectors of
the State and at different levels of State action.

Drawing on interviews and conversations with human rights activists in
Brazil, as well as archival research, including legal documents and data
collected from human rights NGOs and from the website of the Organization
of American States, the paper will show that the practices of local and
transnational human rights NGOs in the cases they brought against Brazil
before the IACHR constitute an example of transnational legal activism.
However, as the case-study will illustrate, their achievements, though
important, have been very limited, both because of the precarious effectiveness
of international human rights law and the internal contradictions and
heterogeneity of the Brazilian State in the field of human rights. In addition
to an overview of the cases against Brazil in the JACHR, I will present a
closer examination of three cases concerning, respectively, the “memory battle”
in the Araguaia Guerrilla case; the issue of domestic violence addressed in
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the case of Maria da Penha; and the issue of racial discrimination addressed
in the case of Simone Diniz. Each of these cases will show that the discourses
and practices of the State regarding human rights issues are heterogeneous
and contradictory at the national and local levels of administration. In what
follows, I begin with a critical review of existing research on law, globalization
and transnational legal mobilization. Secondly, I situate the case-study within
the larger political context of democratization and the persistence of human
rights violations in Brazil. This is followed by a discussion of transnational
legal activism in the IACHR and the contradictory role of the Brazilian State
regarding the politics of human rights.

Studies of law, globalization and transnational
legal mobilization

Legal scholars have analyzed the internationalization of the judiciary from a
dispute resolution perspective, debating whether global judicialization is
inevitable and desirable for an effective and equitable enforcement of the rule
of law.” On one side of the debate are those who favor the establishment of a
global law of jurisdiction and judgments, both in civil and commercial matters
as well as in criminal matters.® Slaughter, for example, is enthusiastic about the
emergence of what she envisions as a “global community of courts” and “global
jurisprudence”, which she sees as a consequence of the emerging fora of
“transnational litigation”.” According to Slaughter, international dispute
resolution has been increasingly replaced with transnational litigation, a
significant shift in the international legal system. Traditionally, international
disputes involved States and were solved under the auspices of the international
system. By contrast, transnational litigation encompasses domestic and
international courts, involving cases between States, between individuals and
States, and between individuals across borders. Slaughter points out that
transnational litigation typically refers to commercial disputes, as in cases
brought to the World Trade Organization (WTO), the North American Free
Trade Agreement (NAFTA) and the Law of the Sea Tribunal.

On the other side of the debate are those who do not view global
judicialization as an inevitable development of international law and seem to
be less enthusiastic about this trend. Observing that, in Europe and in Latin
America, “the ability of individuals to seek a remedy against their government
has advanced very rapidly at the international level”, Ratner discusses the
limits of “global judicialization” by focusing on the internationalization of
criminal law and on the obstacles to the effectiveness of the International
Criminal Court.”” A former member of the U.S. State Department Legal
Adviser’s Office, Ratner argues that global judicialization is neither inevitable
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nor effective or desirable if it is going to divert resources from non-judicial
methods of enforcing the law and solving disputes, such as diplomacy,
negotiations and sanctions. His view that “soft law” is more effective in
addressing international disputes is also shaped by his experience working
for the High Commissioner on National Minorities of the Organization for
Security and Cooperation in Europe (OSCE).

While offering insights into the procedural aspects and obstacles to the
globalization of the rule of law and judgments, legal scholars have approached
the phenomenon of global judicialization and transnational litigation from a
narrow, legalistic perspective. They have focused primarily on dispute resolution
that deals with commercial disputes, adopting an individualistic and doctrinal
perspective that overlooks the complex relations between different legal
ideologies and power relations between diverse legal actors. When discussing
human rights abuses, they have also approached the disputes from an
individualistic perspective, as if the interests of the parties in question and the
remedies sought by them concerned only legal matters and could be separated
from politics and culture. Furthermore, legal scholars have often approached
domestic and international courts and quasi-judicial institutions as either
separate entities or as institutions merging into one developing “global
community of courts”. Both perspectives overlook the role that NGOs and
nation-States play as parties involved in domestic and international disputes as
well as in the constitution of both domestic and international judicial and
quasi-judicial systems.

Studies of transnational advocacy networks, transnational activism and
counter-hegemonic globalization have contributed to our understanding of
transnational human rights activism.'' In their seminal work in this area,
Keck and Sikkink define “networks” as “forms of organizations characterized
by voluntary, reciprocal and horizontal patterns of communication and
exchange. In spite of the differences between domestic and international
realms, the network concept travels well because it stresses fluid and open
relations among committed and knowledgeable actors working in specialized
issue areas”.'” The authors call these networks “advocacy networks because
advocates plead the causes of others or defend a cause or proposition. [...]
They are organized to promote causes, principled ideas and norms, and they
often involve individuals advocating policy changes that cannot be easily
linked to a rationalist understanding of their ‘interests’." The concept of
“transnational advocacy networks” is more useful than “transnational
litigation” to uncover the power relations inherent in the struggles over the
definition and protection of human rights. However, it does not specifically
address legal practices and transnational /ega/ mobilization.

Since the 1990s, cross-border legal interactions and the globalization of
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the rule of law have emerged as a new field of socio-legal research.'* Two
approaches can be identified in this field, ranging from an institutional and
systemic to a more political and critical analysis of the relationship between
law and globalization. This approach seeks to analyze the relations between
legal and nonlegal institutions in order to uncover the characteristics of the
developing global legal culture. It raises questions about “use or avoidance of
legal processes, as well as the legal cultures, the types of disputes, forms of
decision-making, as well as the attitudes and strategies of legal actors”.”” The
importance of this approach lies in its attention to legal actors and legal
cultures, as well as unequal power relations between these actors. But it focuses
primarily on commercial disputes and international elites, and tends to
overlook the relationship between the globalization of law and politics. By
not examining the practices of social movement actors and their engagement
with legal institutions, this approach also overlooks the contradictory processes
of globalization and the dual role of the State as both promoter and violator
of human rights.

The political and critical approach to law and globalization builds on

”16 and a “social

socio-legal studies on law as an instrument of “social conflict
movement tactic’.'” Focusing on transnational legal mobilization and its
relationship with social movements that advocate an alternative to neoliberal
globalization, this emerging literature continues to question whether and
under what conditions law can be used as an instrument of social
emancipation.' Although neoliberal globalization has diminished the power
of the nation-States, this literature examines how transnational legal
mobilization relates to both the State and international institutions. As Sousa
Santos observes, “The nation-States will remain, in the foreseeable future, a
major focus of human rights struggles, both as violators and as promoters-
guarantors of human rights”."” However, the expansion of transnational
corporations and the establishment of structural adjustment programs, all
backed up by nation-States, have had disastrous effects on human rights.
Even when States are not violators of human rights, they are too small and
weak to counteract such violations. That is why “it is imperative to strengthen
the extant forms of global advocacy and promotion and protection of human
rights — as well to create new ones”.?

According to Sousa Santos, transnational legal mobilization will be
emancipatory and will constitute a “subaltern cosmopolitan politics and legality”
if it includes four expansions of the conception of the politics of legality. First,
there must be a combination of “political mobilization with legal mobilization”.*!
Second, “the politics of legality needs to be conceptualized at three different
scales — the local, the national, and the global”.?* Third, there must be an

expansion of professional legal knowledge, of the nation-State law and of the
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legal canon that privileges individual rights. This does not mean that conceptions
of individual rights are abandoned. Finally, the time frame of the legal struggles
must be expanded to include the time frame of the social struggles by referring,
for example, to capitalism, colonialism, authoritarian political regimes or other
historical contexts.

The practices of human rights NGOs in cases against Brazil brought to
the JACHR meet the conditions of what Sousa Santos describes as “subaltern
cosmopolitan politics and legality”. However, I prefer to use the term
“transnational legal activism” to emphasize the transnational dimension of
the alliances and networks formed by NGOs, social movement actors and
grassroots organizations engaged in human rights activism. The expression
“legal activism” also highlights social actors such as activists, and emphasizes
a movement including a variety of legal, social and political struggles.
Furthermore, not all forms of transnational legal activism directly challenge
neoliberal globalization, which does not mean that this type of activism does
not seek to promote social, legal and political changes. Just like the interests
of those involved in human rights struggles, the strategies and goals of
transnational human rights legal activism are diverse, linked to various social
movements, ranging from class-based struggles to struggles against sexism,
racism, political repression, imperialism and so on. Since the State is an
important actor in transnational legal disputes, we need to further examine
how the State responds to transnational legal activism in concrete cases and
at all levels of State action—local, national and international. Before
examining the strategies of NGOs in cases against Brazil in the IACHR and
the responses of the Brazilian State, I shall situate them within the larger
political context of democratization and the persistence of human rights
violations in Brazil.

The paradox of democratization and
the persistence of human rights violations

From the 1960s until the mid-1980s, many countries in Latin America
experienced military coups and were controlled by governments that promoted
the systematic practice of kidnapping, torture and murder of political dissidents.
These regimes imposed authoritarian constitutions revoking fundamental
political and civil rights. Since the mid-1980s, most countries in Latin America
have been successful in ending military-authoritarian regimes, making important
legal and political reforms towards democracy. Most countries in the region
now have a democratic political regime, along with progressive legislation
granting new rights to often excluded groups, such as prisoners, rural workers,
street children, indigenous populations, blacks, women, homosexuals and
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transvestites. However, systematic practices of human rights violations against
these social groups have persisted in Latin America.”

In Brazil, the military-authoritarian regime lasted over twenty years, from
1964 to 1985. Based on the doctrine of National Security and Development,
the military regime suspended direct elections for president, governors and
senators; rendered the legislature ineffective; banned existing political parties;
suspended constitutional rights; censored the press, the arts, and academia;
and persecuted, imprisoned, tortured and killed whoever opposed the regime.
During this period of political terror, sectors of civil society organized resistance
and opposition movements.” Various social movements flourished throughout
the 1970s.% Pressures from these movements and their international allies, as
well as divisions among military leaders, instigated a decrease in repression in
the late 1970s, leading to the Abertura Politica (Political Opening). In 1979,
during the presidency of General Figueiredo, amnesty of political prisoners
was granted through the enactment of the Lei da Anistia (Amnesty Law, law
no. 6,683/79). Activists in exile returned to the country. Elections for mayors
and State assemblies were restored.”

To facilitate a smooth transition to civilian rule, the military and
subsequent civilian regime broadened the interpretation of the Amnesty Law
to also grant amnesty to the military officials and police officers who
committed human rights abuses against political dissidents. This has provoked
numerous protests by family members of the disappeared and former political
prisoners. Human rights NGOs and renowned jurists have also protested
against the impunity granted by such an ample interpretation of the Amnesty
Law and have demanded a revision of this law.”® This is an important aspect
in the battle over the memory of the dictatorship, which will be further
examined in the next section in light of the case of the Araguaia Guerrilla
that has been pending in the Brazilian federal courts since the early 1980s
and in the JACHR since the mid-1990s.

The 1980s brought a period of political, legal and institutional reform
in order to restore democracy in the country. Elections for governors, national
congress members and the president were restored. During the transition from
military to civilian rule, the strategy of social movements shifted from fighting
the regime from the outside to participating in the democratization process
from both inside and outside of the State. Thanks to pressures from the
women’s movement, the world’s first women’s police station, run exclusively
by female police officers, was created in Sao Paulo in 1985.” However, only
recently did Congress pass a specific law determining the establishment of
integrated services to combat domestic violence against women in the country,
a much-awaited legal change that owes much to the case of Maria da Penha,
discussed in the next section.
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Diverse social movements also lobbied to influence the redrafting of the
new Brazilian Constitution in 1988. As a consequence, Article 5 established a
series of fundamental rights, stating that “men and women are equal in rights
and obligations”, “nobody will be subject to torture”, “property must fulfill its
social function”, “the practice of racism is a crime”. The Constitution also
declared that foreign relations are guided by the principle of the “prevalence of
human rights” (Article 4, II).”* In the early 1990s, new progressive infra-
constitutional legislation was also enacted. For instance, Law no. 7,719/89 was
created to punish crimes resulting from discrimination on the basis of race,
color, ethnicity, religion or national origin.

The 1990s was a decade of ratification of several international and regional
human rights norms.*" Former President Fernando Henrique Cardoso (Social
Democratic Party or PSDB), elected for two terms (1995-1998 and 1999-2002),
favored the recognition of international human rights norms. In 1995, Brazil
ratified the Inter-American Convention to Prevent, Punish and Eradicate
Violence against Women, the so-called “Belém do Pard” Convention, adopted
by the Organization of American States (OAS) in 1994. However, despite several
communications sent by the IACHR the Cardoso administration ignored the
case of Maria da Penha until the end of Cardoso’s second term. Furthermore,
compared with other Latin American countries, Brazil took much longer to
recognize the regional human rights norms established by the American
Convention on Human Rights. While a number of OAS member States ratified
the Convention in the 1980s, Brazil ratified it only in 1992. Brazil also ranks
as one of the last OAS member States to accept the jurisdiction of the Inter-
American Court of Human Rights. Only in 1998 did Brazil recognize the
jurisdiction of this court.”

Following the constitutional principle of the prevalence of human rights
and to promote a culture of human rights, Cardoso launched in 1996 the
Programa Nacional de Direitos Humanos (National Program of Human Rights,
Decree no. 1,904/96), formally recognizing the human rights of “women, Blacks,
homosexuals, Indigenous populations, the elderly, individuals with disabilities,
refugees, individuals infected with HIV, children and adolescents, police officers,
prisoners, the poor and the rich”.*> In 1998, Cardoso created the Secretaria
Nacional de Direitos Humanos (National Secretariat of Human Rights) to
implement this program. For the first time in Brazilian history, the government
recognized that Brazil was not a “racial democracy”. The National Program of
Human Rights signaled the establishment of affirmative action programs in
higher education, though these are not mandatory and have been an object of
heated debate in the country.

Regarding the battle over the memory of the dictatorship, in the beginning
of his first term, Cardoso signed Law no. 9,140/95, known as Lei dos
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Desaparecidos (Law of the Disappeared), creating the Comissdo Especial de
Reconhecimento dos Mortos e Desaparecidos Politicos (Special Commission to
Recognize those Killed or Disappeared for Political Reasons). This law
determined the recognition that the Brazilian State was responsible for the
killing of 136 persons who had disappeared for political reasons. It created the
Special Commission to examine claims presented by family victims, who ended
up receiving some pecuniary compensation. However, family victims and their
allies were critical of the procedures and the scope of this law. They claimed
that the government, by refusing to revise the Amnesty Law and to declassify
documents on the military massacre of the Araguaia Guerrilla members, was
promoting a politics of forgetfulness and impunity.®*

President Luiz Igndcio Lula da Silva (Workers™ Party or PT), also elected
for two terms (2003-2006 and 2007-present), has not differed from his
predecessor with respect to the battle over the memory of the dictatorship.
However, the Lula administration has created some institutional support for
the promotion of human rights. For instance, right after taking office in 2003,
President Lula granted ministerial status to the Secretaria Nacional de Direitos
Humanos (National Secretariat of Human Rights), renamed as Secretaria Especial
de Direitos Humanos (Special Secretariat of Human Rights). He also created
the Secretaria Especial de Politicas para as Mulberes (Special Secretariat of Public
Policy for Women) and the Secretaria Especial de Politicas de Promogio da
lgualdade Racial (Special Secretariat of Public Policy for the Promotion of Racial
Equality), empowering both with ministerial status.

Despite these secretariats, the new progressive laws and the recognition of
international human rights norms, serious human rights violations have persisted
in Brazil. Perpetrated by police, death squads and other interest groups, these
violations include the systematic practice of torture; slave labor; discrimination
on the basis of race, ethnicity, gender, sexual orientation, age and disability;
impunity for the perpetrators of violence against women; summary executions;
and violence against social movements struggling for agrarian reform and for
indigenous rights, including the criminalization of these struggles.” The new
laws and programs to combat social exclusion, racism and sexism have hardly
been enforced. This is the case because of the continuing concentration of power
in the hands of the elite, corruption and other institutional problems of the
justice system in Brazil. The neoliberal policies adopted by all parties in power
since the end of the military dictatorship have further reduced the capacity of
the State to implement human rights programs.

Several domestic and international human rights non-governmental
organizations (NGOs) have denounced this situation and have filed complaints
in the Brazilian courts. But since the police and powerful interest groups are
often involved in human rights violations, the local courts and the government
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have blocked redress to these organizations. This has occasioned what Keck
and Sikkink call the “boomerang pattern”.*® This pattern occurs when a given
State blocks redress to organizations within it, prompting the activation of a
transnational network. Members of the network pressure their own States and,
if relevant and necessary, a third-party organization, which in turn pressures
the State that blocked redress to organizations.

Following the “boomerang pattern”, Brazilian NGOs have formed national
and international human rights advocacy networks to pressure the government
to enforce the progressive legislation, to create new laws and to devise public
policy for the protection of human rights. Since the mid-1990s they have
increasingly engaged in transnational legal activism, mobilizing to secure the
support of intergovernmental organizations, such as the OAS and its Inter-
American System of Human Rights.”

Transnational legal activism in

the TACHR and the Brazilian State

The IACHR and the expansion of
transnational legal activism

The American Convention on Human Rights, adopted in 1969 and in force
since 1978, established that its observance should be carried out by two organs:
the Inter-American Commission on Human Rights (IACHR), created by the
OAS in 1959, and the Inter-American Court of Human Rights, created by the
Convention and in force since 1978.% Since individuals and NGOs are allowed
to file complaints only in the IACHR, transnational legal activism has directly
engaged with this organ.”” The IACHR is composed of seven members elected
by the OAS General Assembly. They are not judges and they represent all of
the OAS member States. The JACHR has the mandate to receive petitions
against member States regardless of whether they have ratified the Convention.
Given that the JACHR and the Court have a complementary function vis-a-vis
domestic judicial systems, admission by the IACHR of a complaint is subject
to the complainant having exhausted domestic remedies. Although the IACHR
can handle individual complaints and proceed with an 7z loco investigation, it
is not a judicial organ and cannot deliver judicial and binding decisions.*
Transnational legal activism in the JACHR has greatly expanded in the
last decade. Although data on the complaints received and cases processed by
the JACHR are not consistently presented in its annual reports, published since
1970, these reports indicate a significant increase in the number of complaints
over the years.*! In 1969 and 1970, for example, the IACH received 217
complaints, half of the number received in 1997 alone (435).*> This number
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continued to increase over the past ten years, having tripled by 2006 (1325),
with most complaints referring to Peru, Mexico and Argentina.®

The number of complaints against Brazil in the IACHR has also increased
since the 1990s. However, compared with other countries in the region, Brazilian
human rights NGOs have been slower in turning to transnational legal activism
over the past ten years. In the years of 1969 and 1970, for example, the IACHR
received 40 complaints against Brazil, and the country ranked second in number
of complaints in the region.* In 1999 and 2000, the number of complaints
against Brazil decreased (35).” In 1999, the country came tenth in the ranking
of complaints, and 46 cases against Brazil were pending in the IACHR.* From
2001 to 2006, there was a gradual increase in the number of complaints against
Brazil. In 2006, this number almost doubled (66) compared to the combined
figure for 1999 and 2000, and the country reached the seventh position within
the region.” Since 1999, the IACHR has received 272 complaints against Brazil,
with 72 cases being processed currently.*®

The increase in the number of complaints can be attributed to national
and international political processes. Until the 1980s, military and other
authoritarian governments had representatives at the IACHR, discrediting its
stated goals of promoting democracy and respect for human rights. In addition
to overlooking large-scale practices of torture, disappearances and extra-judicial
execution, the Inter-American system of human rights also had to deal with a
weak, inefficient and corrupt domestic judiciary.” The democratization process
has helped to strengthen the OAS and its human rights system. The globalization
of human rights law and the transnationalization of social movements have
also contributed to the expansion of transnational legal activism. As a result of
these processes, the IACHR has gained more credibility among human rights
NGOs and has pressured member States of the OAS to recognize and enforce
human rights norms.”

Before the Convention was ratified by Brazil in 1992, the IACHR called
the attention of the Brazilian State only twice, in 1972 and 1985. During the
dictatorship, the IACHR clearly ignored the vast majority of complaints against
Brazil. From 1969 to 1973, for example, the IACHR received at least 77
complaints against Brazil. Of those, 20 were accepted as “concrete cases”.”" All
but one concerned practices of arbitrary detention, death threats, torture,
disappearance and assassination perpetrated by agents of the State against
political dissidents of the regime. When responding to the petitions sent by the
IACHR, the Brazilian State denied the occurrence of the alleged violations.
The JACHR considered that most of the cases were not admissible or should
be archived.” The only case in which the Brazilian State was found responsible
involved the arbitrary detention, torture and assassination of the union leader
Olavo Hansen in the precinct of the Departamento de Ordem Politica e Social
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(Department of Social and Political Order, known as DOPS), in Sao Paulo, in
May 1970. The IACHR decided that the Brazilian State should impose sanctions
on the perpetrators of the violation and should compensate the family victims.
The Brazilian government claimed that Hansen had committed suicide and
refused to follow the recommendations.™

The second case concerned the violation of the human rights of the
indigenous population of Yanomamis. It was initiated in 1980 and ended in
1985, within the context of democratization. The petitioners were
representatives of anthropological associations and indigenous rights NGOs
based in the United States. The IACHR recognized the “important measures
taken by the Government of Brazil, particularly since 1983, to protect the
security, health and integrity of the Yanomami Indians”.>* At the same time,
the IACHR recommended that the government continue to take these measures,
proceed to demarcate the boundaries of the Yamomami Park and consult with
the indigenous population to establish social programs in the park. This case
shows that both the JACHR and the Brazilian government had begun to take
human rights violations more seriously. Yet, since the 1980s, the State has not
always responded to the communications sent by the IACHR and, though
advocating the protection of human rights, has acted in contradictory ways.

Types of cases and petitioners

According to Paulo Sérgio Pinheiro, over 70% of the cases pending in the
IACHR concern the continued authoritarian practices by the States both
past and present: they involve torture, arbitrary detention, disappearance
and extra-judicial executions.”” However, it is important to take into
consideration the political context in which the cases have been reported.
In cases against Brazil, for example, depending on the political context in
question, one can find differences between the institutional and social
positions of both perpetrators and victims. As noted above, under the
dictatorship, almost all of the cases reported referred to political violence
officially supported by the State and committed by agents of the State against
political dissidents, regardless of their class, race or gender. Since the early
1980s most of the cases reported have concerned human rights violations
not condoned by the State, though perpetrated by both agents of the State
and death squads, paramilitary groups, landowners, business owners, or
other members of the elite. Most of these cases concern class-and race-based
violence against blacks, ethnic minorities, and the poor. Though a minority,
there are also cases focusing specifically on violence against women, racial
discrimination at the workplace, and the memory of political violence under
the dictatorship.
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It is estimated that human rights NGOs are responsible for 90% of the
cases presented to the IACHR.>® Since the 1980s, most of the cases against
Brazil in the IJACHR have been initiated by human rights NGOs. The
majority of the petitions have been prepared and signed by international
NGOs in partnership with local NGOs, victims or their families, social
movement actors and/or grassroots non-governmental organizations.
International human rights NGOs include, for example, the Center for
Justice and International Law (CEJIL), Americas/Human Rights Watch and
the Latin American and Caribbean Committee for the Defense of Women’s
Rights (CLADEM). Although the members of the Center for Global Justice
(renamed as Global Justice) come from and work in Brazil and the United
States, this can be defined as a national organization. It is based solely in
Brazil and advocates for the human rights of individuals and groups within
and throughout Brazil. Since the late 1980s, the majority of the complaints
in the IJACHR have been initiated by CEJIL, followed by Global Justice
and Americas/Human Rights Watch.

The local NGOs come from a variety of social movements and struggles.
Local NGOs that actively participate in the human rights movement and
that have engaged in transnational human rights legal activism include, among
others, the Gabinete de Assisténcia Juridica Popular [Cabinet for Popular
Juridical Assistance] (GAJOP), the Movimento Nacional de Direitos Humanos
[National Movement of Human Rights] (MNDH), the Grupo Tortura Nunca
Mais [Torture Never Again Group] (GTNM/R]), and the Comissido de
Familiares de Mortos e Desaparecidos Politicos de Sido Paulo [Committee of the
Families of Those Killed or Disappeared for Political Reasons] (CEFMDP/
SP). The Unido de Mulberes de Sido Paulo (Women’s Collective of Sao Paulo)
is an example of a local grassroots feminist organization that has used the
IACHR to advance the feminist struggle against gender-based violence. The
Geledés-Instituto da Mulher Negra (Institute of Black women) and the /nstituto
do Negro Padre Batista (Institute of Blacks Father Batista) are examples of
local NGOs connected to the black rights movement and the women’s
movement. With the exception of GAJOP, which has created a program
specializing in the mobilization of international human rights law, most of
the local NGOs have signed only one to three petitions, usually in partnership
with larger international, national or local human rights NGOs.

Multiple strategies
NGOs use different strategies when approaching the OAS and the United

Nations (UN). Transnational legal activism in the OAS is qualitative, whereas
the approach of NGOs to the UN is quantitative. Since 1998, GAJOP, for
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example, has sent ten complaints against Brazil to the JACHR. But the
organization wrote 200 communications to the now extinct UN Commission
on Human Rights.”

These NGOs appeal to the IACHR not only to find solutions for individual
cases but also to create precedents that will have an impact on Brazilian politics,
law and society. The strategy is to make the case an example for social change.
As Jayme Benvenuto, director of the International Human Rights Program of
GAJOP, explains, “We work with the idea of creating examples. The case must
be exemplary to make the country adopt a different position. We are not simply
interested in a solution to the individual case. We are also interested in changing
the police, the laws and the State, to prevent the continuation of human rights
violations”.>®

But the NGOs are aware that legal mobilization in general, and the Inter-
American System of Human Rights in particular, are limited resources for social
change. As James Cavallaro, founder of the offices of Human Rights Watch
and CEJIL in Brazil, founding member of Global Justice and currently a
professor at the Law School of Harvard University, explains:

Global Justice prepares a report on the situation of conflicts over land in Pard,
Espirito Santo or any state where there is a crisis, on police brutality in Sdo Paulo,
or any theme. The report is prepared in Portuguese and translated into English. It
is delivered to international organizations, newspapers, such as New York Times,
etc. Thus, Global Justice also uses this informal space to press the Brazgilian
government to respond to our demands. The organization does this in conjunction
with the use of the Inter-American system. The approach is holistic, because one
petition alone is not going to transform the reality of Brazil. The starting point is
strategic for any action in the Inter-American system. The system is useful only to
some extent, because it is not going to solve the problem we're working on.”

In addition to using the JACHR as a political resource for social change,
NGOs also approach it to reframe international human rights norms. The
framing of the complaint as a violation of civil and political rights is more
likely to be accepted by international judicial and quasi-judicial organs. For
instance, all but one of the complaints initiated by GAJOP in the IACHR
has been framed as a violation of civil rights. The IACHR has considered
these complaints admissible. The only case referring to social rights (housing)
was not admitted by the JACHR. Jayme Benvenuto explains that this
complaint was framed as a social right to test the justiciability of social,
economic and cultural rights. Like other NGOs in Brazil, GAJOP is using
international judicial and quasi-judicial organs not only to solve individual
disputes over human rights but also to reframe them.
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But while most human rights violations are framed in terms of civil rights
violations, the demands go beyond reparations for the victims. The petitioners
normally demand that the Brazilian State take preventative measures and create
new legislation or public policy on a specific issue. Despite the context of
democratization, the Brazilian State has responded to these demands in
contradictory ways, as the following cases illustrate.

The Araguaia Guerrilla Case:
the right to memory versus the politics of forgetfulness

Since the early 1990s, the only case about political rights violations under the
period of the military dictatorship brought to the IACHR concerns the massacre
of members of the Araguaia guerrilla movement, which took place in the state
of Pard from 1972 to 1975. In this case, the petitioners have used domestic and
international law to reconstruct their memories, requesting access to classified
documents and recovery of the bodies of those who were assassinated in the
Araguaia region.

This legal battle began in 1982, when family members of 22 of the
disappeared persons brought proceedings in the Federal Court of the Federal
District in Brasilia. Because the court had not issued a decision on the merit
of this case for thirteen years, CEJIL, the Americas/Human Rights Watch,
the GTNM/R] and the CFMDP/SP in 1995 sent a petition against the
Brazilian State to the TACHR. At first, the Brazilian State denied its
responsibility over this case and even denied the existence of the Araguaia
guerrilla movement. It later recognized its responsibility but alleged that a
new law enacted in 1995, the Law of the Disappeared, cited above, would
provide pecuniary compensation to family members of those who had been
killed or disappeared for political reasons. The petitioners argued that such
compensation was not sufficient to reveal the circumstances of the death and
disappearance of their family members. In March 2001, the IACHR declared
the case admissible.

The strategy to use the IACHR had some impact on the case pending in
the domestic federal court. In June 2003, federal judge Solange Salgado issued
an unprecedented decision on the merit of the case, condemning the Brazilian
State to take all necessary measures to find the bodies of the petitioners’ family
members who had disappeared during the massacre of the Araguaia Guerrilla
movement; to provide the victims with a dignified burial, along with all the
necessary information to issue their death certificate; and to provide the
petitioners with all required information on the circumstances of the death
and disappearance of the victims.

However, according to the attorneys working for the Special Secretariat
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of Human Rights, the transnational legal mobilization over the Araguaia
Guerrilla case has not impacted this organ, nor affected the government.®
The Brazilian State filed an appeal to Justice Salgado’s decision. The
government has not declassified the documents on the Araguaia Guerrilla.
Military officials insist that the documents have been destroyed. In November
2004, the Regional Federal Court (77ibunal Regional Federal) upheld Justice
Salgado’s decision and scheduled a hearing with the parties involved to
implement that decision. The Brazilian State did not deny its responsibility
but it did appeal again, claiming that Justice Salgado’s decision should be
executed under the jurisdiction of the original court where the lawsuit had
been initiated. As of 26 June, 2007, the case was still pending in the Superior
Court of Justice (Superior Tribunal de Justica or ST]). On June 26, the ST77,
while confirming Salgado’s decision, has favored the state’s appeal by ordering
the original court to execute that decision.

In October of 2003, while the case was still pending in the Regional
Federal Court, President Lula created an Inter-Ministerial Commission
with the purpose of obtaining information on the remains of those who
disappeared during the Araguaia Guerrilla massacre (see Decree no. 4,850/
2003). It is worth noting that, contrary to the Comissdo Especial de
Reconhecimento dos Mortos ¢ Desaparecidos Politicos (Special Commission
to Recognize those Killed or Disappeared for Political Reasons), this Inter-
Ministerial Commission only included representatives of the state. In
March 2007, the commission issued its final report, stating, among other
things, that Brazilian Army officials continue to claim that all documents
relating to the Araguaia Guerrilla movement have been destroyed. The
report also makes it clear that the commission worked under the condition,
assured to military officials, that it would not use the information solicited
from the Brazilian Army to revise the Amnesty Law. While the commission
was indeed committed to finding the remains of those who were killed or
disappeared for political reasons, it would not necessarily release the names
of the perpetrators.®' Clearly, the federal government, while recognizing
its responsibility for the historical past, has accepted the conditions
imposed by the military to find the “truth” about the past. Furthermore,
the battle over when and how the existing “secret” documents will be
declassified continues, and the Araguaia Guerrilla case is still pending in
the IACHR.

The GTNM/R]J and the CEMDP/SP have been very active in politicizing
this legal battle outside of the courts. Since the early 1980s they have been
mobilized for the right to have access to classified documents kept by the
Brazilian Army. Among other things, they have used the media to denounce
the impunity of military officials and police officers involved in the killing and
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disappearance of political dissidents during the dictatorship; run campaigns
for the right to memory; denounced the limitations of the governmental politics
of reparation as a means to promote the erasure of history. The CFMDP/SP
has also created a website to document its actions in search of information on
those who disappeared.®

It is important to note that legal mobilization and the use of the IACHR
are not the major focus of their struggles over the right to memory and
access to classified documents. Unlike human rights NGOs such as CEJIL,
which specializes in human rights legal advocacy in the Inter-American
System of Human Rights, the GTNM/R] and the CFMDP/SP approach
domestic and transnational legal mobilization as additional tools to
strengthen their social and political struggles. As Criméia Schmidt de
Almeida, founding member of the CFMDP/SP and survivor of the Araguaia

Guerrilla movement, points out,

The role of local justice and of the international institutions of justice would be
important if they could enforce the law. I think that laws are important. But there
are many tricks. Weve won a case against the government and the government can
procrastinate and never comply with the decision. My ideological perspective is
Marxist and I don’t see the judiciary as something separate from the State, and the
State is ar the service of the dominant class. The same can be said abour the
international organizations. On the other hand, the commissions on human rights,
in principle, can defend human rights in favor of those who do not have access ro
State power. Hence, the laws are important. But they will only be enforced when

we really achieve power.”

Both the Cardoso and the Lula governments have been unwilling to declassify
the documents on the military operations in the Araguaia region. Both have
enacted decrees that have indefinitely extended the time period for
declassifying official documents considered “top secret”, which, according to
these laws, can endanger the “national security” if they become public.®* Both
administrations have also opposed a revision of the Amnesty Law either. In
sum, the case of the Araguaia Guerrilla clearly illustrates the heterogeneity
and contradictory role of the Brazilian State regarding the politics of human
rights at the federal level of State action. While international human rights
norms have been recognized and a Special Secretariat of Human Rights has
been created to implement national human rights programs, the federal
government, regardless of the political party in power, has faced strong
resistance on the part of military officials to follow the decision of a federal
court and to guarantee the right to memory. Clearly, the federal government
has promoted a politics of forgetfulness and impunity.
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The Maria da Penha Case: engendering
human rights despite a heterogeneous State

In 1998, CEJIL, CLADEM and Maria da Penha Maia Fernandes filed a
complaint before the IACHR alleging that the Brazilian State had “condoned,
for years during their marital cohabitation, domestic violence perpetrated in
the city of Fortaleza, Cear4 State, by Marco Anténio Heredia Viveros against
his wife at the time, Maria da Penha Maia Fernandes, culminating in attempted
murder and further aggression in May and June 1983. As a result of this
aggression, Mrs. Maria da Penha has suffered from irreversible paraplegia and
other ailments since 1983”. The petitioners maintained that the Brazilian State
“condoned this situation since, for more than 15 years, it failed to take the
effective measures required to prosecute and punish the perpetrator, despite
repeated complaints”.®

Despite sending several communications to the Brazilian State over a period
of three years, the IACHR did not receive any response from the government
under the presidency of Cardoso. In 2001, the IACHR published a report of
merit on this case, concluding that the Brazilian State had “violated the rights
of Mrs. Maria da Penha Maia Fernandes to a fair trial and judicial protection”.
The TACHR also concluded that this violation formed “a pattern of
discrimination evidenced by the condoning of domestic violence against women
in Brazil through ineffective judicial action”. The IACHR recommended that
“the State conduct a serious, impartial, and exhaustive investigation in order to
establish the criminal liability of the perpetrator for the attempted murder of
Mrs. Fernandes and to determine whether there are any other events or actions
of State agents that have prevented the rapid and effective prosecution of the
perpetrator”. The JACHR also recommended “prompt and effective
compensation for the victim and the adoption of measures at the national level

to eliminate tolerance by the State of domestic violence against women”.%

As noted by the organizations CEJIL, CLADEM and AGENDE-Action
in Gender Citizenship and Development, “the extreme relevance of this case
surpasses the interest of the victim Maria da Penha, extending its importance
to all Brazilian women”.*” According to them,

This is because, besides of having declared the Brazilian State responsible for negligence,
omission and tolerance regarding to the domestic violence against women,
recommending the adoption of measures related to the individual case [paragraph
61, items 1, 2 and 3] — including establishing the payment of compensation to the
victim — the Commission also recommended that the State the adoption of public
policy measures to put an end tostate tolerance and the discriminatory treatment of
domestic violence against women in Brazil [paragraph 61, items 4 a, b, ¢, d and e].
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This was the first case in which the Convention of Belém do Pard was applied by an
international human rights body, in a decision in which a country was declared
responsible in a matter of domestic violence.

The case of Maria da Penha, therefore, has become a symbolic case as it determines
the systematic pattern of domestic violence against women and establishes State
responsibility at international levels due ro the ineffectiveness of judicial systems at a

national level.®®

Despite the importance of the case, only in October 2002 did the government,
through the Secretaria de Estado dos Direitos da Mulber (State Secretary of
Women’s Rights or SEDIM), created at the very end of Cardoso’s second term,
began to pay attention to the case of Maria da Penha.®”” The head of SEDIM,
Solange Bentes, then pressured the Superior Tribunal de Justi¢a (Superior Tribunal
of Justice) to conclude the appeal to trial against the aggressor. The case was
concluded soon after, confirming the decision of the local Jury that had
condemned Mr. Viveros to 10 years and 6 months in prison. The delivery of
such decision, just a few months before the deadline for the prescription of the
crime, was one among other IACHR recommendations on this case.

Similarly to Cardoso, President Lula ignored the case of Maria da Penha
and the recommendations by the IACHR for over two years. In 2004, CE]JIL,
CLADEM and AGENDE sent a petition to the Committee on the CEDAW-
Convention on the Elimination of All Forms of Discrimination against Women,
informing on the lack of compliance by Brazil of its international obligations
related to the prevention and eradication of violence against women. Thanks
to pressures from the women’s movement, the government began to partially
comply with the IACHR’s recommendations. Thanks to efforts by the women’s
movement and the Secretaria Especial de Politicas para as Mulheres (Special
Secretariat of Public Policy for Women), the government proposed to National
Congress a law on domestic violence against women—a proposal that had been
demanded by the women’s movement since the 1980s. The law was approved
by Congress and signed by President Lula on 7 August 2006. As an act of
symbolic reparation, the law was named “Law Maria da Penha” (Law no. 11,340/
2006) and was signed in a public and solemn ceremony widely publicized by
the Brazilian media.

Although the Brazilian State has partially complied with the
recommendations concerning this case, it is important to note that the state of
Ceard has refused to compensate the victim. It is also likely that the
implementation of the Law Maria da Penha will face resistance from local
administrations. Maria da Penha Fernandes feels honored by the name of the
law, but she considers it “very important that those using corporatism negatively
to procrastinate the case be held responsible”.”
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The Simone Diniz Case: racial discrimination
as a human rights violation versus the denial of racism

In October 1997, CEJIL, the Subcommittee on Blacks of the Human Rights
Commission of the Brazilian Bar Association in Sio Paulo (OAB/SP) and
Simone André Diniz sent a petition to the JACHR, alleging that the Brazilian
State did not guarantee the right to justice and due process of law with respect
to the domestic remedies to investigate the racial discrimination suffered by
Simone Diniz. The Instituto do Negro Padre Batista was added as co-petitioner
later.”" Several individuals and black rights organizations signed a statement in
support of this initiative, connecting this legal mobilization to a larger social
movement to end racism in Brazil.

In March 1997, Aparecida Gisele Mota da Silva placed a classified ad in
the daily Folha de Sio Paulo expressing her interest in hiring a domestic
employee. The ad explicitly indicated her preference for a white person.
Student and domestic worker Simone Diniz answered the ad by calling the
phone number indicated and introduced herself as a candidate for the job.
The person answering Diniz’s call asked about the color of her skin. When
Diniz said that she is black, she was informed that she did not meet the
requirements for the job.

Diniz immediately filed a complaint with the Sao Paulo Police Station for
Investigation of Racial Crimes (Delegacia de Crimes Raciais). The police inquiry
(10541/97-4) was initiated and sent to the office of the Public Ministry. But
on 2 April 1997, the public attorney in charge of the case asked that the
proceedings be archived, since he did not consider the acts committed by
Aparecida da Silva to have constituted a crime of racism, as defined under Law
no. 7716/89. The judge presiding over the case issued a decision on 7 April
1997, determining that the proceedings indeed be archived.

Using the JACHR as an instrument both to achieve individual
compensation and to promote broader social change, the petitioners requested
“that a recommendation be made to the State to proceed to investigate the
facts, to make compensation to the victim and to give publicity to the
resolution of this case in order to prevent future incidents of discrimination
based on color or race”.”? In October 2002, the JACHR declared the
admissibility of the petition.

The Brazilian State did not deny the existence of racial discrimination in
Brazil, but it denied its responsibility in the case of Simone Diniz, alleging
that, as the domestic court had ruled, the actions committed by Aparecida da
Silva did not constitute a crime of racism, and therefore did not constitute a
human rights violation. At the same time, the Brazilian State offered to pursue
a friendly settlement. But since the State did not make any proposal on how to
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achieve an agreement, the petitioners asked the IACHR to decide on the merits
of the case.

In an unprecedented decision on a case of racial discrimination framed
as a violation of human rights, the IACHR sent a report on the merits of
the case to the parties in October 2004, concluding that “the State is
responsible for the violation of the rights to equality before the law and
judicial protection, and the right to a fair trial [...]”.”> The IACHR
recommended that the Brazilian State:

1. Fully compensate the victim, Simone André Diniz, in both moral and material
terms for human rights violations as determined in the report on the merits,
and in particular,

2. Publicly acknowledge international responsibility for violating the human rights
of Simone André Diniz;

3. Grant financial assistance to the victim so that she can begin or complete higher
education;

4. Establish a monetary value to be paid to the victim as compensation for moral
damages;

5. Make the legislative and administrative changes needed so that the anti-racism
law is effectivel.. .J;

6. Conduct a complete, impartial and effective investigation of the facts, in order
to establish and sanction responsibility with respect to the events associated with
the racial discrimination experienced by Simone André Diniz;

7. Adopt and implement measures to educate court and police officials to avoid
actions that involve discrimination in investigations, proceedings or in civil or
criminal conviction for complaints of racial discrimination and racism;

8. Support a meeting with organizations representing the Brazilian press, with the
participation of the petitioners, in order to draw up an agreement on avoiding
the publicizing of complaints of racism, all in accordance with the Declaration
of Principles on Freedom of Expression;

9. Organize government seminars with representatives of the judicial branch, the
Public Ministry and local Public Safety Secretariats in order to strengthen
protection against racial discrimination or racism;

10. Ask state governments to create offices specializing in the investigation of crimes
of racism and racial discrimination;

11. Ask Public Ministries at the state level to create Public Prosecutor’s Offices at
the state level specializing in combating racism and racial discrimination;

12. Promote awareness campaigns against racial discrimination and racism.”*

This decision had an impact on the Brazilian government at both the federal
and state levels. The local media widely publicized the case and the Brazilian
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State became more attentive to the need to create more public policies to combat
racial discrimination in the country. The state of Sao Paulo began to pay more
attention to the 26 cases involving that state in the JACHR. In September
2005, then vice-governor and acting governor Cliudio Lembo (DEM)
determined that the Public Attorney Office of the State of Siao Paulo
(Procuradoria Geral do Estado de Sdo Paulo) should accompany the cases involving
that state in the IACHR (Decree no. 50,067, September 29, 2005). The governor
appointed a public attorney, Maridngela Sarrubbo, to follow these cases and
represent the state of Sao Paulo in the public hearings of the IACHR (Resolution
PGE no. 21, 4 October 2005).

Nevertheless, the state of Sao Paulo refused to comply with the
recommendations made by the JACHR regarding compensation to Diniz. In
other words, recommendations 1, 2, 3, 4, and 6 have not been accepted by the
state of Sao Paulo. According to public attorney Maridngela Sarrubbo:

The state considered that it had not violated human rights because it had created
affirmative policies, as recommended by the Commission. The Police Academy, for
example, created a new course on racial discrimination for police officers. A new
legislation was proposed by Governor Geraldo Alkmin to the Sdo Paulo state Assembly
to establish an evaluating system in public sector recruitment examinations favoring
afro-descendents. The case of Simone Diniz made the state more attentive to the
problem of racial discrimination. This case had an enormous repercussion because the
media made it visible. But this is a particular case that does not prove the inexistence
of affirmative policies. This is an isolated case of a woman who supposedly
discriminated against another woman. Bur there was no crime of racism. After the
Commission made its recommendations, it had 30 days to send the case to the Court.
But it didn’t. I believe the Commission trusted that the measures taken by the state

were satisfactory.”

The IACHR did not send the case to the Court because the petitioners asked
not to do so, based on the fact that the violation had occurred before the
acceptance of the jurisdiction of the Court by the Brazilian State. The
development of this case shows that the Brazilian State responded in
contradictory ways. At the federal level, the Special Secretariat of Public Policy
for the Promotion of Racial Equality and the Special Secretariat of Human
Rights tried, tough unsuccessfully, to find ways to comply with the
recommendations made by the JACHR. At the local level, the state of Sao
Paulo denied even the existence of the violation.

Until 2004 the Brazilian State had accepted responsibility in sixteen
cases. Two involved violations against rural workers. Another concerned
illegal imprisonment, torture and death of an indigenous leader. Another
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referred to the killing of 111 prisoners in the now-defunct prison, Carandiru.
In eleven of the other cases, Brazil was found responsible for human rights
violations concerning summary executions perpetrated by military police
against children and adolescents. In all of these cases, the impunity of those
responsible for the crimes was proven.”® An important case that resulted in
a friendly settlement agreement referred to slave labor. Signing the agreement
in 2003, the Brazilian State recognized its responsibility even though the
perpetration of the violation was not attributed to State agents. As the
petitioners stated, such responsibility was due because “the State organs
were not capable of preventing the occurrence of the grave practice of slave
labor, nor of punishing the individual actors involved in the violations
alleged”.”

In most cases, however, the Brazilian State has not fully complied with its
obligation and the victims have had to carry out new struggles to guarantee
that the recommendations of the IACHR be implemented by the Brazilian
State.” Even in cases where the Brazilian State has agreed to comply with its
obligation to compensate the victims, one of the major problems facing the
federal government is the resistance by local governments and local courts to
enforce international human rights norms, despite the fact that these norms
have been ratified by the Brazilian State.

Thanks to the mobilization of human rights NGOs, President Lula created
in 2002 a Commission for the Protection of Human Rights. This Commission
was responsible for the implementation of the recommendations made by the
IACHR and the decisions established by the Court. However, the governmental
politics of human rights has been undermined by a political crisis hounding
the government and the ongoing economic restructuring that has reduced the
government’s capacity to implement human rights programs.

Conclusion

Globalization has promoted the expansion of transnational advocacy networks.
Activists have increasingly participated in these networks through transnational
legal mobilization. In this paper, I have formulated the concept of “transnational
legal activism” to reflect on the strategies of NGOs engaged in human rights
disputes brought to the IACHR, using Brazil as a case-study. The concepts of
“global judicialization” and “transnational litigation” are too narrow to capture
the political aspects of the strategies of transnational legal activism. The
framework of “transnational advocacy networks” is too broad to capture the
specificity of transnational legal activism. Transnational legal activism can serve
as an example of what Sousa Santos calls “subaltern cosmopolitan politics and
legality”. By invoking international human rights systems to act upon the
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national juridical-political arena, human rights NGOs have the potential to
re-politicize law and re-legalize politics.

But the strategies of transnational legal activism face two types of
limitations. First, legal mobilization alone is not sufficient to promote social
change. Second, international human rights norms depend on nation-States
for their recognition and enforcement. Depending on local, national and
international political conditions, the State may be more or less open to
recognize these norms. However, even within the same political context, the
development of the politics of human rights may differ at each of these scales
of State action. Enforcement of human rights norms by domestic judicial systems
is also a major challenge facing transnational legal activism. The concept of a
“heterogeneous State” helps to account for the distinctions between the politics
of human rights at different levels and sectors of State action.

The case of Brazil reveals that political democracy has not been sufficient
to end violations of human rights. NGOs have increasingly used the IACHR
to pressure the Brazilian State to recognize and comply with the norms
established by the American Convention on Human Rights and other
international human rights documents. The Inter-American System of Human
Rights has not been designed to replace domestic judicial systems, but it offers
some room for human rights NGOs to shape the politics of law and public
policies on human rights.

Yet, since the complaints are presented against the Executive branch of
the State, the Judiciary remains almost intact and judges have little contact
with international human rights norms. Transnational legal activism may help
to change the course of a legal dispute pending in the domestic courts, as the
cases of the Araguaia Guerrilla and Maria da Penha illustrate. But if the case is
not pending, the local judicial system might remain untouched. In addition,
the resistance on the part of sectors of the State, at both national and local
levels of administration, to accept their responsibility concerning human rights
violations makes it difficult for the State to fully comply with the decisions of
the JACHR, as illustrated by the cases of the Araguaia Guerrilla and Simone
Diniz.

In sum, despite the political context of democratization, the Brazilian State
is heterogeneous and has responded to transnational legal activism in
contradictory ways. At different levels of State action, the politics of human
rights is ambiguous and contradictory, with different sectors of the State formally
recognizing human rights norms in some cases, denying such recognition in
other cases and rarely enforcing the recognized norms. The impact of
transnational legal activism on different sectors of State action at all levels of
administration is an important aspect of human rights struggles in Brazil and
in other Latin American countries, deserving further investigation.
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Appendix
Graph 1

Total number of complaints against Brazil received by the Inter-

American Commission on Human Rights, from 1969 to 1973.

tear | compianis | CESge0 pelions venemited o | Gose el
1969-1970 40 9 No data available
1971 26 4 No data available
1972 11 3 No data available
1973 No data available 4 No data available
Total 77 20 No data available

Source: Data compiled by the author, drawing from Inter-American Commission on Human
Rights, Annual Reports, 1970, 1971, 1972, 1973.

Graph 2

Total number of complaints against Brazil received by the Inter-

American Commission on Human Rights, from 1999 to 2006.

voar | compans | C4% o pellons raemitad | Cases bl
1999 13 No data available 46
2000 22 13 58
2001 28 9 42
2002 30 3 55
2003 42 8 65
2004 29 7 90
2005 42 10 72
2006 66 8 72
Total 272 58 72

Source: Data compiled by the author, drawn from the Inter-American Commission on Human
Rights, Annual Reports, 1999, 2000, 2001, 2002, 2003, 2004, 2005, 2006.
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