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THE LONG ROAD IN THE FIGHT AGAINST POVERTY AND
ITS PROMISING ENCOUNTER WITH HUMAN RIGHTS!

Elizabeth Salmoén G.

In times when all discussion often seems to revolve around the so-called “war on
terror”, the debate on another war, also transcendental, against poverty, has been
neglected, despite the enormous importance of the mission to put an end to a
scourge that affects all the spheres of human existence.

This lack of attention has also become evident in the legal sphere. In fact, the
basis for the fight against poverty has remained consistently isolated from the legal
debate, despite the close relationship between the situation of poverty and the
effective enjoyment of human rights. In view of this, the purpose of this article is to
find a possible legal basis for the fight against poverty, even in post-conflict contexts,
that takes into account a constitutional principle of the contemporary international
order, which is respect for all human rights.

Stages of the fight against poverty

Needless to say, the very understanding of the phenomenon of poverty is controversial
and complex, since it encompasses a range of problems and dimensions. Moreover,
it is not a static concept; instead, as Nowak points out, the concepts of poverty and
development, including their relation to human rights, have changed over time.?
In fact, this concept was initially addressed from a purely economic point of
view. Poverty, in the 70s, was understood to be a significant lack of resources.
Furthermore, it was believed that the free market would generate the economic
development capable of eliminating poverty. However, the application of these
economic policies only caused levels of poverty to rise and produced new human

Notes to this text start on page 162.
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rights violations in the name of the market and the policies of northern countries,
which were inclined to support southern dictatorial governments whenever they
collaborated with their objectives.

A second stage began in the late 70s, when the focus shifted to the “right to
development” and the “law of development”. Accordingly, the Charter of the
Organization for African Unity, currently the African Union, drafted in 1981,
included in article 22 the idea of a new more just and humane international economic
order. The idea of development, then, emerged as an inalienable right by virtue of
which all human beings and peoples are entitled to participate in, contribute to
and enjoy economic, social, cultural and political development, and all human
rights can be fully realized.

Finally, during the 90s, the fight against poverty was focused on the
conditionality of international cooperation in the promotion of human rights. This
conditionality could take two forms: negative conditionality, which implied not
cooperating with governments that severely and systematically violate human rights;
and positive conditionality, which implied a commitment to collaborate on programs
to promote and disseminate human rights and to work towards the democratization
of States that respected these rights.

Poverty as a multidimensional phenomenon:
definitions and contributions to the human rights-based approach

This change of paradigm and focus in understanding poverty is also reflected in a
statement by the World Bank, which stated in 2000 that “of the world’s 6 billion
people, 2.8 billion live on less than 2 dollars a day and 1.2 billion live on less than
1 dollar a day. Out of every 100 infants, 6 do not survive a full year and 8 do not
live to see their fifth birthday. Out of every 100 infants who reach school age, 9
boys and 14 girls do not attend school”.” These figures illustrate that the concept of
poverty is more complex than the traditional perception related to low income and
consumption; it also encompasses other considerations such as health and education.

Similarly, poverty defined by the United Nations Development Programme
(UNDP) as “a situation that prevents an individual or a family from satisfying one
or more basic necessities and participating fully in the life of society” is characterized
as a fundamentally economic phenomenon, although it does recognize that social,
political and cultural dimensions exist within the concept.’

Presently, we no longer refer only to poverty, but also to “extreme poverty”, a
category that involves a more complex and serious situation that calls for more
urgent attention. Arjun Sengupta, the United Nations independent expert on
Human Rights and Extreme Poverty, points out that the difference between poverty
and extreme poverty is essentially a question of the degree or extent of the
phenomenon,® implying an access to goods and services that, according to the
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UNDP, means people cannot meet basic needs for survival.” In this sense, Sengupta
holds that extreme poverty should be defined as “a composite of income poverty,
human development poverty and social exclusion, to encompass the notions of
lack of basic security and capability deprivation”. This results in the social exclusion
of people, which restricts their status as citizens and, consequently, their status as
subjects of law, meaning they are denied their fundamental rights and freedoms.®

Similarly, the United Nations ad hoc Group of Experts, created to draft the
guiding principles for the implementation of existing human rights norms and
standards in the context of the fight against extreme poverty, which for the purposes
of this article we shall call the Group of Experts, noted that international
organizations and specialized agencies had reached a consensus on the concept of
“extreme poverty”, which it understood to be “a denial of fundamental human
rights [that] prevents the effective realization of human rights”.” Therefore, the
existence of widespread and extreme poverty inhibits the full and effective enjoyment
of human rights."

Extreme poverty, therefore, is not just an economic problem, but also a more
complex problem in different spheres, namely social and cultural. It has also become
a political problem'" that directly affects human development and, consequently,
the fulfillment of human rights.

This is why, according to the Group of Experts, the problem of poverty needs
to be tackled starting with extreme poverty. Any strategy aimed at solving the problem
needs to focus on extreme poverty to provide a real basis for action to restore the
rights of the most excluded and often the most overlooked individuals and
populations.'

The combination of these assertions gives us a definition of poverty framed in
human rights. The UNDP Poverty Report 2000 introduced the concept of human
development, in which it established that this involves more than just income and
economic growth; it encompasses the potentialities and capacities of the population.
This development is the result of a process that incorporates social, economic,
demographic, political, environmental and cultural factors, in which all the different
social actors participate actively and with commitment."® From this point of view,
poverty emerges as the absence of denial of human development, since this
development gives priority to the poor, broadening their options and opportunities.

It can be concluded, then, that the problem of poverty can be presented from
two different perspectives: the first called “income poverty”, which basically refers
to the absence of an income that can satisfy minimum necessities; and the second,
“human poverty”, related to the lack of basic human capabilities, such as malnutrition
and disease, among others. This position has been endorsed by Amartya Sen, who
considers that poverty, rather than being merely a low-income problem, should be
viewed as the deprivation of basic capabilities, although he does recognize that the
lack of income is one of the principal causes of poverty.*
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From this perspective, economic resources are a necessary condition to satisfy
these minimum conditions and, consequently, develop such capabilities. However,
it needs to be taken into account that not all lack of capabilities constitutes poverty:
first, because we should only consider basic capabilities; and second, because if the
lack of these conditions is caused by non-economic motives (such as, for example,
an ongoing health problem), we cannot conclude that we are facing a condition of
poverty, but rather a low level of general well-being. By and large, when talking
about poverty, we should be referring to the lack of capabilities deemed basic by
society, while the lack of command over economic resources must play an important
role in the causal chain leading to this low level of well-being.”

To successfully combat poverty, it is necessary to postulate the effective
implementation and guarantee of human rights. The first link between human
rights and poverty is the discrimination to which people living in poverty are
subjected. This discrimination adds to the social marginality and fuels the vicious
circle in which poor individuals will never stop being poor, because they do not
have the opportunities to escape this situation.'®

This first approach enables us to understand the relation between poverty and
other phenomena. Poverty discrimination is clearly an abuse of human rights, but
this discrimination is a rights violation that stems from other causes that propelled
the individual into a situation of poverty. Discrimination, while not wishing to
justify it, is in fact the “consequence” — an unreasonable one — of a situation an
individual has arrived at through the denial of other rights. That is to say,
discrimination can cause poverty, just as poverty can cause discrimination."”

The rights that are denied because of the condition of poverty or, in other
words, whose denial can cause a situation of poverty, can be either civil and political
or economic, social and cultural. In this vein, the Copenhagen World Summit for
Social Development, in 1995, debated the lack of sufficient income and productive
resources to ensure sustainable livelihoods, hunger and malnutrition, ill health,
limited or lack of access to education and other basic services, increased morbidity
and mortality from illness, homelessness and inadequate housing, unsafe
environments and social discrimination and exclusion.'®

If we consider food, clothing, employment, housing and education to be the
rights that are related to exclusion by poverty, then denying them is a violation of
the most basic right of all: the right to life.

So the violation of the right to life — by which we mean a dignified life —
contributes to a situation of poverty and vice-versa, which is reflected in the high
mortality rates caused by poverty.” However, the right to life” is also breached
when, without causing or tolerating a person’s death, there is an abuse against “quality
of life”, a notion that has been developed by international jurisprudence in recent
years. In view of this, the violation of the right to life can occur in two different
ways: (i) as a consequence of the lack of fulfilment of other rights we have referred
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to; and (ii) as a direct violation, together with the other rights, of the so-called
“quality of life” to which all people have a right.

The first type of violation occurs when poverty causes the death of many
people.”’ However, we should not overlook the other aspect of this right, which
refers to a “dignified life” or an adequate “quality of life”. These terms refer to the
fact that it is not enough for the State to guarantee that people will not be arbitrarily
deprived of their lives; it must also guarantee a life in which people have the possibility
to develop and enjoy the minimum conveniences, such as health, education and
dignified employment, among other things. On this subject, the Inter-American
Court of Human Rights ruled on the Villagrin Morales case as follows:

[...] in essence, the fundamental right to life includes not only the right of every human
being not to be deprived of his life arbitrarily, but also the right that he will not be
prevented from having access to the conditions that guarantee a dignified existence.
States have the obligation to guarantee the creation of the conditions required in order
that violations of this basic right do not occur and, in particular, the duty to prevent its

agents from violating it.%

Similarly, the Group of Experts made the following observations:

With regard to the threat that extreme poverty poses to the right to life, the ad hoc Group
of Experts notes that regional systems of law, like international law, are developing a
conception of the right to life thar goes beyond the idea of biological survival and links
the right to life with a dignified existence, which is the same approach as that adopted by

the Commission on Human Rights in its successive resolutions.”

So, when a large part of the population is deprived access to services deemed basic
for human development, what they are really being denied is an adequate quality of
life, since without adequate housing, clothing, drinking water and shelter, a person
cannot develop normally in society.

As Judges Cangado Trindade and Abreu Burelli point out in their joint
concurring opinion on the judgment of the Villagrin Morales case, quality of life
conceptualizes the right to life as belonging, at the same time, to the domain of
civil and political rights, and also economic, social and cultural rights, which
illustrates the interrelation and indivisibility of all human rights.* Therefore,
although poverty is not directly related to the violation of all human rights, given
their indivisible nature, a global strategy to combat poverty will be necessary.”

In the field of economic, social and cultural rights, States are mistaken when
they consider these rights to be “programmatic principles” that cannot be

immediately realized since this would demand the use of scarce financial resources.
The Committee on Economic, Social and Cultural Rights (CESCR) has made it
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clear that while the full realization of these rights may be accomplished progressively,
the steps taken to achieve this goal must be adopted within reasonably short period
of time after the International Covenant on Economic, Social and Cultural Rights
(ICESCR) came into force.*® For this reason, using the principle of progressive
realization as an argument to avoid implementing these rights is highly contentious.
In the fight against poverty, all the rights involved, such as the right to health and
housing, play a very important role, which is why States cannot be permitted to use
these arguments to escape their international obligations.

In Peru, this reasoning was adopted by the Constitutional Court in judgment
2945-2003-AA/TC, which awarded protection to a person with HIV/AIDS,
recognizing that person’s right to permanently receive the medicine necessary for
treatment. There was, therefore, a contradiction in the State’s argument that the
right to health was also considered a “programmatic principle”, and as such it was
not obligated to provide medical treatment, nor to supply free drugs. In the same
judgment, the Constitutional Court stressed the need to consider, when dealing
with social rights, the principles of solidarity and respect for human dignity, which
are the cornerstones of the Welfare State.”

Neither is the idea entirely correct that, on the one hand, the implementation
of economic, social and cultural rights will always require a sizable investment
from the State and, on the other, the implementation of civil and political rights
will only require the State to abstain from performing certain acts that are banned
by human rights treaties. In response to this, we can observe, as the CESCR points
out, that many economic, social and cultural rights can be implemented immediately.
This is the case, for instance, with the right to equal remuneration for work of
equal value, the right to form and join trade unions, and the right for parents to
choose schools for their children, among others.*®

All these rights find their point of convergence in a higher value, which is the
dignity of the human person. This value is expressed in article 1 of the Universal
Declaration of Human Rights and has been recognized numerous times in different
international documents, such as Commission on Human Rights resolutions nos.
2002/30% and 2005/16.%* These resolutions establish that extreme poverty and
social exclusion constitute a violation of human dignity. The United Nations General
Assembly made a similar declaration in its resolution no. 59/186. !

The idea is for human rights to work like a kind of guarantee to avoid reaching
a degree of poverty that violates human dignity and creates situations of exclusion.
As such, policies to combat poverty will be more effective when they are based
upon human rights.? It is the role of States, therefore, to promote and guarantee
the effective fulfillment of human rights and to properly implement the most basic
rights that assure people a dignified existence. To achieve this objective, it is necessary
to first begin by recognizing the rights of the poor and the obligations of governments
and the international community.*
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However, not all human rights can be included in the minimum required
for the eradication of poverty, only those deemed essential for all people to be
able to develop basic capabilities.’* These rights include, as the CESCR has pointed
out, the right to employment, an adequate standard of living, housing, food,
health and education.”” We are only dealing, then, with the human rights that
constitute a minimum standard for meeting basic living requirements.

The fight against poverty in a post-conflict context

The struggle by States and the international community to afford all people the
human rights that constitute a minimum standard for meeting basic living
requirements becomes even more complex when this coexists with the fallout
from an armed conflict.

According to a report prepared by Jane Alexander for the United Kingdom
Department for International Development (DFID), the effects of conflict on
levels of poverty include the hampering of economic growth and productivity at
the macroeconomic level, and the destruction of state institutions and public
infrastructure. From a microeconomic perspective, individuals and communities
experience increased insecurity, loss of assets and employment, and diminished
access to essential public services.*

The report also points out that the human rights violations committed
during conflict are inextricably linked to exacerbating poverty.” That is, people
in a situation of poverty — particularly extreme poverty — are more vulnerable
to human rights abuse during an armed conflict. In this sense, the United
Nations Limburg Principles of 1987 on the Implementation of the International
Covenant on Economic, Social and Cultural Rights establish in paragraph 65
that “[t]he systematic violation of economic, social and cultural rights
undermines true national security and may jeopardize international peace and
security [...]7.

In Peru’s case, this assertion was reinforced by the findings of the Peruvian
Truth and Reconciliation Commission (TRC)* in its final report:

There was a clear relationship between social exclusion and the intensity of the violence.
It is no coincidence that four of the [places] most affected by the internal armed conflict
were classified by different studies [...] on the list of the five [...] poorest in the country.
[...] This does not mean that poverty is the primary cause of the conflict; however, it is
possible ro assert that when a process of armed violence is unleashed, the least privileged

social sectors are the most vulnerable and the most affected.”

Furthermore, it is also possible to claim that the human rights violations perpetrated
in the context of the Peruvian armed conflict were generators of poverty, which can
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be seen, for example, in the various cases of forced displacement and destruction
and ransacking of the communities investigated by the TRC.%

It would be fair to say, first of all, that there was a close link between
poverty and the causes of the armed conflict in Peru (although the TRC did
not name poverty as the primary cause of the armed conflict, it did recognize
that poverty was “one of the factors that contributed to igniting it and that it
was the backdrop against which the tragedy unfolded”);*' second, that there
was a link between poverty and the development of the conflict, since the
intensity of the violence varied depending on the poverty of the population
involved; and, finally, that there was a link between poverty and the stage that
followed the end of the armed conflict.

In fact, the violence perpetrated over 20 years aggravated the difficult economic,
social and cultural conditions that already existed in the country, particularly in
rural areas. According to the TRC:

[the] internal armed conflict paralyzed the process of development in the rural world and
left grave consequences for the productive structure, on social organization, on educational
institutions and on the ambitions of the affected populations. Adding these repercussions to

those [...] [produced] by the loss of human capiral and by the ransacking and destruction of
the community assets, it is possible to conclude that the process of violence left a desolate

economic panorama with a huge number of affected people, to whom society and the State

owe a debt of reparation.”

Reparations for the victims of human rights violations are complementary to
traditional justice, particularly as a means of restoring human dignity and
repairing the damage caused by these violations.” According to the International
Court of Justice, “it is a principle of international law (that is to say, a general
concept of law) that every violation of an international commitment implies
an obligation to make proper reparations”:* the human rights violations
perpetrated by the Peruvian State — either by act or omission® — during the
armed conflict constitute violations of commitments assumed through the
ICCPR, the ICESCR and the American Convention on Human Rights, among
other international instruments.

Therefore, the TRC presented together with its final report, the Comprehensive
Plan for Reparations, or PIR,* that sought to make reparations for violations of
civil and political rights. However, in practice, both nationally*” and internationally,®
reparations for these rights cannot be made without taking into account the aspects
related to economic, social and cultural rights. ©

As a result, although the TRC did not intend to present the PIR as a response
to violations of both types of rights, its implementation has demonstrated that
their separation is extremely difficult.”
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While ‘development’ generally refers to programs and projects that build the social and
economic infrastructure of local communities, [...] reparations seek to repair actual damage
suffered by a human rights violation. In some cases the form of reparations may resemble
development-like measures in content, but reparations also contemplate other measures
such as monetary compensation, restitution of rights, and symbolic reparations, among
others, that do not necessarily resemble development and more clearly emanate the sentiment

of ‘repairing’ harm. '

The Inter-American Court, meanwhile, set a precedent for the concept of reparation
in the scope of the Inter-American System of Human Rights Protection:

Reparation for the damage caused by the breach of an international obligation requires,
whenever possible, full restitution [restitutio in integrum], which consists of restoring the
prior situation. If this is not possible [...], the international court may order the adoption
of measures to guarantee the violated rights, as well as to make reparations for the consequences
that the breach produced, including payment of compensation for the damages caused.”

Guillerot warns that the PIR should not turn into a means of resolving the country’s
structural, social and economic problems. On the contrary, the State has two different
types of obligations to the population. On the one hand, it has social obligations,
which are independent of the existence of a conflict or of victim status, and which
are fulfilled through government social investment programs in health, education
or housing. On the other hand, it has the obligation to make reparations to the
victims of the internal armed conflict, which should be fulfilled by implementing a
plan for reparations, adequately combining symbolic and material measures that
are both individual and collective in nature.”

As an illustration, the Peruvian State passed law no. 28,592, which created the
Comprehensive Plan for Reparations on 28 July 2005, based on the
recommendations of the TRC, and on 6 July 2006 it published the executive decree
015-2006-JUS, the regulation for the aforementioned law. Although the regulation
included something not set forth in the law by establishing a program of individual
economic reparations,* these have not yet been awarded. On the contrary, most of
the reparations made so far by the government have been based on law no. 28,592
and represent collective or symbolic reparations, such as memorial parks and general
programs in health and education.”

These measures bear more resemblance to development policies promoting
economic, social and cultural rights — to which the population has a right,
independent of the existence of an armed conflict — than to reparations per se,
which is a distortion both of economic, social and cultural rights, and of the
reparation mechanisms. The State, instead of fulfilling its obligation to make
reparations to the victims of the armed conflict, annuls this obligation by assuming
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itis fulfilled through the recognition and protection of economic, social and cultural
rights, to which all people have a right, regardless of whether or not they are victims
of a conflict.

There is, therefore, a third type of violation against people who were already
in a situation of poverty before the outbreak of the conflict. The first, as we have
already seen, occurs when a human rights violation triggers the situation of poverty;
the second, when, as a direct result of this situation and the social exclusion
encountered, the poor were more intensely affected by the armed violence, both
in terms of their civil and political rights, and their economic, social and cultural
rights; and third, when the State fails to recognize that, as well as having economic,
social and cultural rights, they also have the right, as victims of the conflict, to
reparation.

Change of paradigm and the emergence of
international obligations in a globalized context

The strategy that has been most traditionally used as a tool in the fight against
poverty, both in peacetime and in post-conflict contexts, has not proved to be
effective. We need, therefore, to develop a much broader vision more closely tied to
human rights so as to acquire a first-rate legal dimension.

Confronting the topic in terms of legal obligations permits two approaches.
First, that we address not only necessities, but also rights, which implies a genuine
inclusion of human rights in public policies, that is, that the voice of the poor is
heard (empowerment of the poor). Second, that we can also address the existence of
duties.

In this vein, as the Group of Experts points out,’® we can assert that effective
poverty reduction is not possible without empowering the poor to participate in
the policies for this purpose, which implies recognizing the poor as subjects of law.
Poverty reduction, therefore, beyond just a moral obligation, can be regarded as a
legal obligation.

Nevertheless, this legal obligation must be set apart from the obligation of the
State to redress the victims of an armed conflict. As we have seen, there is a clear
relation between a person’s degree of poverty and the intensity of the violence in
which they find themselves immersed during an armed conflict. As a result, the
majority of conflict victims — and the Peruvian experience demonstrates this — are
most frequently the population’s poorest.

Although collective reparations often bear a resemblance to the development
programs aimed at fulfilling economic, social and cultural rights, it is a serious
violation of the rights of victims living in a situation of poverty to consider these
obligations one and the same. This is akin to annulling the right to reparation,
which only serves to perpetuate the vicious circle generated by poverty.
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Moreover, it needs to be pointed out that the obligations that derive from
rights need to be examined in light of the obligation to respect, protect and fulfill
these rights. The duty to respect implies the duty to not directly or indirectly
undermine the enjoyment of human rights. The duty to protect requires the adoption
of provisions to prevent rights abuses by third parties. The duty to fulfill, meanwhile,
consists of the obligation to adopt legislative, administrative and other such measures
to give effect to these rights. 7

On the other hand, we should not overlook that International Human
Rights Law recognizes the interdependence of human rights, meaning that the
enjoyment of certain rights will depend on the observance of others, such as
the rights that prevent people from falling into a situation of poverty. Therefore,
even though poverty at first appears to be related to economic, social and cultural
rights, the enjoyment of civil and political rights depends on the observance of
the former.

One way of embarking on the road to eradicating poverty is to observe how
States perform their duty to take all the reasonable means at their disposal to ensure
the realization of human rights. If a State takes upon itself to make all provisions
for these rights to be effectively realized, it will not be held responsible should some
of these rights fail to be fully upheld, neither can it be said that the State has not
fulfilled its obligations. Nevertheless, a State can be held responsible when it does
not take all the measures at its disposal to ensure the progressive realization of these
rights expeditiously, that is to say, as quickly as possible.

However, this approach does not sidestep the fact that the fight against poverty
is not exclusively of interest of the State where the situation of poverty occurs.
Obviously, the State has the obligation to prevent it, avert it and, above all, combat
it. However, it was the international community as a whole that set the scene for
and created these international norms.

Finally, it should be added that since the current state of International Law
makes it extremely difficult to find a legal basis that actually compels States to
launch a fight against poverty, a more human rights-based approach will
undoubtedly result in empowerment through the use of the existing institutional
mechanisms for observing human rights. Among these measures, we might
mention, for example, the quest to expand poverty reduction strategies and the
quest to tackle the structures of discrimination that cause and perpetuate poverty.
Civil and political rights, which play a crucial role in helping reduce poverty,
urgently need to be expanded. In this context, economic, social and cultural
rights are both compulsory and urgent in the eyes of International Human Rights
Law, not just “programmatic principles”. They lend legitimacy to the calls for the
empowerment of the poor in decision-making processes, and they create and
strengthen the mechanisms that one way or another monitor the actions of public
policies and other such initiatives.
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