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Abstract: The International Civil Aviation Organization (ICAO) has discussed ways of regulating
greenhouse gas (GHG) emissions by civil aircraft for almost 20 years. Over the past four years, a
consensus has developed about a market-based mechanism in the form of a carbon offset system.
This article describes the route to the agreement reached by ICAO’s 39" Assembly, in order to con-
textualise the results and point out some of its limitations. It points to two main factors that contrib-
uted to the consensus: the role of the European Union, which sought to lead the negotiations, and
the choice of a flexible and ultimately weak mechanism that received support from the international
airlines.
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Introduction

The aviation sector is one of the main emitters of greenhouse gases (GHG). Civil aviation
emissions, including domestic and international flights, account for about 2.5% of global
GHG emissions. If the aviation sector were a country, it would be the seventh biggest
polluter in the world. Moreover, emissions from aviation are growing exponentially; ac-
cording to the International Civil Aviation Organization (ICAO), if current trends con-
tinue, emission levels in 2036 will be between 155% and 300% higher than in 2006 (ICAO
2013a).

After years of negotiations, ICAO finally addressed this issue at its 39th General As-
sembly held in Montreal, Canada, from 27 September to 7 October 2016 (Campos 2016;
Vaishnav 2016), in the form of an agreement setting out the basis of a global market-based
mechanism for offsetting CO, emissions from international flights, and a ‘roadmap for the
sustainable future of international aviation’ (ICAO 2016a).

The General Assembly is ICAO’s sovereign body, comprising representatives of 191
member states. International organisations are also invited to attend. Almost 20 years had
elapsed since it was decided that ICAO would be the appropriate forum for discussing
and deciding on actions involving international civil aviation. Since then, it had produced
various studies, and promoted debates, but failed to reach a binding agreement.
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This article aims to trace the route to the agreement, formalised in Resolution A39-
3, entitled ‘Consolidated statement of continuing ICAO policies and practices related to
environmental protection — Global Market-based Measure (MBM). My main goal is to
contextualise the resolution, and point out some of its limits. I will also set out general
guidelines to the structure to be created at ICAO to deal with aviation emissions.

In doing so, I will reflect upon the process of constructing an international agree-
ment based on the analysis of the state and non-state actors relevant to the formation of
consensus or disputes around the given issue. The context of negotiations allows one to
develop an understanding of its results in terms of ‘advances’ and ‘limits, derived from a
set of relations established among actors in a specific forum and in a determined period,
rather than from an unrelated set of normative assumptions.

In what follows, I describe the negotiations about GHG emissions at ICAO, emphasis-
ing the role of the European Union (EU), which played an important role in promoting
the negotiations, as well as the role of the airline companies, which collaborated to post-
pone negotiations. Next, I examine the agreed market-based mechanism for regulating
aviation GHG emissions, pointing to some of its limits.

From the climate regime to the international civil aviation regime

Although this article largely addresses the response of the international civil aviation re-
gime to climate change, I will briefly deal with the issue of how this intersection with the
climate regime occurred, when it was decided that ICAO, and not the UN Framework
Convention on Climate Change (UNFCCC), was the competent forum for dealing with
GHG emissions by civil aircraft. In what follows, I outline the relevant legal and institu-
tional frameworks of the climate regime, and then present the structure of ICAO, pointing
out some substantial differences between these two negotiating forums.

Climate regime

Debates about climate change started in the second half of the previous century; however,
they were initially restricted to its scientific causes and effects, and were mainly academic.
This changed in 1979 when the First World Climate Conference adopted a declaration
urging governments to take steps to prevent climate change of anthropic origin that could
compromise the well-being of mankind (Zillman 2009). The conference also established
the World Climate Research Programme.

In 1988, the UN Environment Programme (UNEP) and World Meteorological Or-
ganization (WMO) established the Intergovernmental Panel on Climate Change (IPCC),
which produces reports about climate change and its impacts, based on available scientific
information. The IPCC does not produce new research, or monitor data related to climate
change; instead, it gathers existing scientific, technical and socio-economic data relevant
to an understanding of climate change, and presents this in ways suited to informing in-
ternational debate and action. The IPCC is one of the most important actors in the climate
regime, basing its authority on its scientific expertise. Its reports give scientific legitimacy

4hL VR vol. 39(2) May/Aug 2017 Gongalves



to demands for new policy regimes, including those related to international civil aviation
(IPCC 1999, 2013, 2014; ICAO 2016a).

In 1992, the UN Conference on Environment and Development (Earth Summit-92)
held in Rio de Janeiro, Brazil, adopted the UN Framework Convention on Climate Change
(UNFCCCQC), which came into force on 21 March 1994. Its goals include the ‘stabilization
of greenhouse gas concentrations at a level that would prevent dangerous anthropogenic
(human-induced) interference with the climate system’ (UNFCCC 2017). The Conven-
tion provides for a Conference of Parties (COP) as its supreme decision-making body,
comprising representatives of all states that are signatories to the Treaty. At its periodic
meetings, the Parties review implementation of the convention, exchange data and in-
formation about policies adopted to achieve the objectives pursued, and make decisions
related to the implementation of the convention. Up to December 2016, the COP had met
21 times.

In 1997, UNFCCC COP-3, held in Japan, signed the Kyoto Protocol which, for the
first time, committed the parties named in Annex 1 of the Convention to binding emis-
sion reduction targets.! Article 3 of the Protocol requires Annex I Parties to ensure that
their GHG emissions (not controlled by the Montreal Protocol?) do not exceed their com-
mitments in Annex B, aiming to reduce it by at least 5% below 1990 levels (UNFCCC
2016). The Protocol established a first commitment period of 2008 to 2012. Taking into
consideration the principle of common but differentiated responsibilities,’ the common
obligation of all Parties (Annex I and non-Annex I) consists in formulating, to the extent
that they are able, national programmes to improve GHG emission factors, and develop
national emission inventories based on specific sectors of the economy; formulating, im-
plementing, publishing and updating national programmes for mitigating climate change;
and collaborating on international research about climate change. The Protocol entered
into force on 16 February 2005.

The Protocol stated that emissions by domestic civil aviation should be included in
the inventories held by Annex I Parties. It did not, however, include emissions by interna-
tional civil aviation (which includes the transport of cargo and people in short and long-
distance international flights, and at regular or low cost), and referred the issue to another
forum, namely ICAO.*

Three flexibilisation mechanisms have been established to help parties achieve their
goals, namely Joint Implementation (JI), the Clean Development Mechanism (CDM), and
Emissions Trading. These mechanisms are the ‘starting point’ for establishing the carbon
market. The CDM is structured as an offset system, and will serve as a model for the sys-
tem created at ICAQO, which I will deal with later.

In December 2015, UNFCCC COP-21, held in France, signed the Paris Agreement.
Unlike the Kyoto Protocol, which establishes top-down legally binding commitments, the
Paris Agreement introduces a bottom-up strategy of voluntary reduction targets called
Intended Nationally Determined Contributions (INDCs).

The agreement establishes a new market mechanism, the sustainable development
mechanism, to be supervised by a body designated by the COP. Among other things,
Article 6 states that the mechanism should collaborate to promote the mitigation of GHG
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emissions, and deliver an overall mitigation of global emissions (Art 6.4). The agreement
was considered a diplomatic victory, given that, after more than 20 years, it finally for-
malised a multilateral consensus about climate change, also encompassing the largest
emitters. However, it does not mention emissions from international civil aviation, which
further strengthens ICAO’s status as the forum of choice for dealing with international
aviation emissions.

The international civil aviation regime

ICAO was established in 1944 by the Convention on International Civil Aviation, known
as the Chicago Convention (ICAO [1944] 2017). It is a specialised UN agency with its own
structure and funding system, and forms part of the UN Economic and Social Council
(ECOSOC). Headquartered in Montreal, Canada, it currently has 191 member states. Its
main purpose is to serve as a global forum for regulating civil aviation. At ICAO, states ne-
gotiate policies, rules and standards, and produce studies and analyses. ICAO is governed
by two bodies: the Assembly, comprising representatives of all member states, which
meets at least once every three years; and a permanent body, the Council, comprising rep-
resentatives of 36 member states elected for three-year periods. The Council convenes the
Assembly, appoints the Secretary General, produces reports, and clarifies issues related to
the Chicago Convention. Under the Chicago Convention, the Council reports infractions
of or non-compliance with rules and resolutions to ICAO’s Triennial Assembly.” As its
name suggests, the Assembly is held at least once every three years, usually in September,
in the city of Montreal.

In order to help member states implement the Chicago Convention, ICAO has estab-
lished five strategic objectives, namely: 1) Safety; 2) Air Navigation Capacity and Efficien-
cy; 3) Aviation Security and Facilitation; 4) The Economic Development of Air Transport;
and 5) Environmental Protection.

As regards the last-named objective, the two main problems are aircraft noise (for
which ICAO has already defined standards), and GHG emissions. Over the years, the de-
bate about emissions has centred on setting reduction targets, taking into account the data
and reports produced by ICAO’s Committee on Aviation and Environmental Protection
(ICAO-CAEP). The committee is a technical body created in 1983 specifically to formu-
late and recommend policies about aircraft noise pollution and GHG emissions.

The ICAO Assembly has repeatedly stated its intention to continue exercising lead-
ership over all issues involving international aviation, including GHG emissions (as in
paragraph 2a of Resolution A39 -2). As a result, CAEP has been working on proposed
standards for modernised procedures, technological innovation, and alternative fuels.
However, between 1997 and 2008, very little progress was made towards building the
minimum consensus needed to reach an agreement on emission reductions.

A major problem was the intensive efforts by commercial airlines to slow down the
negotiations. They are represented in ICAO by the Air Transport Action Group (ATAG)
and the International Air Transport Association (IATA), an association created in 1945
that encompasses more than 250 companies (more than 80% of the sector) today.
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Other important reasons for the slow negotiations were the unassertive position of
USA, which contributed significantly to the discussions and the production of technical
material, but until 2013 did not give any political signals about how it believed the debate
should be conducted; and the refusal, until 2014, of developing countries to accept re-
duction targets. Prominent among them were China and Brazil, which recently adopted
a more participatory approach, and India, which maintains a rigid interpretation of the
categorisation of developed and developing countries.

When the debate about GHG emissions by the international aviation sector was
moved from the climate field to the international aviation field, this represented a choice
to deal with these emissions in a specific forum (ICAQO), via a set of actors (states, air-
line organisations and companies) negotiating in a specific way, and based on specific
norms and principles. For example, the implicit and explicit principles that guide and
influence ICAO are derived from the preservation of the aviation sector and a guarantee
of its expansion, which forms the basis for this negotiating forum, and not combating cli-
mate change, which would be the working premise of the UNFCCC. Therefore, the debate
about emissions reductions or compensation measures can be understood as a concession
by the sector rather than a sensitisation to its contribution to climate change.

ICAO is a highly traditional organisation, with a history of decades of formal and
informal procedures. Its working groups and lobbies are well organised and consolidated,
and aircraft manufacturers and operators are very successful in influencing the govern-
ments of their countries of origin. Therefore, the field of civil aviation is permeated by a
strong sense of ‘nationalismy’ and national sovereignty, encompassing the roles of state and
non-state actors alike. As two analysts have noted, ‘Air transportation is a highly regulated
and monitored industry. Institutional settings and regulatory frameworks impact signifi-
cantly on airlines’ operations, and thus on their technical and environmental efficiency’
(Arjomandi and Seufert 2014: 6).

The climate field could have major cost implications for the air transport industry,
which is why they have organised to repel it. The preamble to Resolution A38-18 of 2013
states that the Assembly:

urges that ICAO and its Member States express a clear concern,
through the UNFCCC process, on the use of international aviation
as a potential source for the mobilization of revenue for climate fi-
nance to the other sectors, in order to ensure that international avia-
tion would not be targeted as a source of such revenue in a dispro-
portionate manner (ICAO 2013b: I-73).

In other words, the Assembly expresses its concern that the international civil avia-
tion sector may be strongly associated with policies for coping with climate change. In
October 2015, the president of ICAO, Olumuyiwa Benard Aliu, stated at the Global Sus-
tainable Aviation Summit in Geneva that ‘both ICAO and industry have been strongly
united in our position on any proposed use of international aviation as a potential source
for the mobilisation of general revenues to finance climate programmes in other sectors’
(Greenair 2015). This stance reflects ICAQO’s intention to remove the debate about aviation
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emissions from the climate field® (effectively the UNFCCC), and confirming its status as
the relevant forum for dealing with this issue, while undertaking to debate climate issues
and to make certain concessions.

Progress on negotiations

Given that negotiations at ICAO were not progressing, the EU considered including
the aviation sector in its EU Emissions Trading System (EU ETS),” which utilises a mar-
ket-based mechanism (MBM), the cap and trade,® to reduce carbon emissions in several
sectors. At the ICAO Assembly in 2004, the EU succeeded in pushing through a resolution
that paved the way for its proposed approach, namely the adoption of voluntary emissions
trading schemes by states and international organisations. However, this started a debate
about the need for mutual agreement among states about measures that would affect third
parties — like an MBM that would encompass international aviation (Elsworth and Mac-
Donald 2013). This means that, from 2004 to 2012, the debate was about the EU’s inten-
tion to act unilaterally in the face of ICAO’s inaction, with the other state and on-state
actors challenging the legitimacy and legality of its proposed strategy.

Since then, IATA has consistently opposed any form of regulation that would not be
global in scope (see Influence Map, IATA 2015), which means that it explicitly rejects the
inclusion of international aviation in the EU Emissions Trading System (ETS).

In 2008, ICAO created a Group on International Aviation and Climate Change, tasked
with developing a Plan of Action. In October 2009, the High Level Meeting on Interna-
tional Aviation and Climate Change adopted the Programme of Action on International
Aviation and Climate Change. The PoA sets out emissions reduction targets to be reached
via increases in energy efficiency, defines the need to develop methods for measuring the
impacts of these actions, and provides a general outline for an MBM. MBMs are meant
to achieve environmental goals at a lesser cost and in more flexible ways than traditional
regulatory measures, such as command and control. Examples of carbon MBMs include
carbon tax, the ETS, and offset systems.

In 2009, the EU approved the inclusion of the aviation sector in its ETS. A major rea-
son was the fact that the sector is a major source of GHG emissions. In other words, given
the lack of progress in multilateral negotiations, the EU adopted a unilateral measure with
implications for third parties, as it stated that any aircraft landing on or taking off from EU
soil should participate in the EU ETS.

This EU Aviation Directive provoked a strong international reaction, with both po-
litical and legal issues being raised. Almost all non-EU states participating in ICAO ex-
pressed their opposition to the fact that the directive covered international flights from
non-EU countries. They argued that the measure was an unacceptable form of extrater-
ritorial jurisdiction which violated their sovereignty, and that solutions to international
aviation emissions should be built jointly in ICAO and not unilaterally.

While the EU declared that its directive was aimed at accelerating the ICAO negotia-
tions, international reaction forced it to step back from its original goals and adopt an
amended and far less ambitious directive, known as the Stop the Clock Decision (Gon-
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calves 2016). It stated that, until September 2016, the directive would apply to domestic
and international flights within the area of the European Economic Area (EEA Member
States and Overseas Territories of the EEA), regardless of the country of origin of the air-
craft. This excluded international civil aviation from the EU ETS.

Despite the fact that the EU had to modify its domestic policy, progress in the ICAO
negotiations remained closely linked to negotiations with the EU about suspending its
original directive. Therefore, in the negotiations up to 2012, the EU was a ‘pusher’ - i.e,,
the main driver for the regulation of GHG emissions by the international aviation sec-
tor. The US and developing countries can be characterised as laggards’ (Dee 2011) - i.e.,
actors that worked for non-approval - together with the international airlines, which, al-
though they are not formal ICAO members, have very efficient lobbies.

From 2012, negotiations about an economic instrument for offsetting a portion of
aviation emissions intensified. Faced with various options for regulating and controlling
emissions by the sector, including the establishment of global targets for issuing and fore-
casting noncompliance penalties (command and control rules), or state commitments to
adopt domestic regulations, ICAO members opted for an economic instrument, similar to
the choice made in the Kyoto Protocol.

Following the approval of the Aviation Directive, the debate about an MBM for the
aviation sector intensified. In June 2012, the ICAO Council released an assessment of
market-based measures (ICAO 2013a), which examined three possible models, namely a
global cap and trade system; an emissions compensation system working through verified
emission reductions in other sectors (global mandatory offsetting); and global mandatory
offsetting combined with a revenue generation mechanism. A High-level Group compris-
ing representatives of 17 countries (including the largest emitters) debated MBMs from
November 2013 onwards.

When the MBMs were tabled at the 38th Assembly — mainly because of the negotia-
tions with the EU — member states adopted a resolution (ICAO 2013b) hailed as ‘historic’

The resolution stated that a global MBM for reducing GHG emissions would be de-
veloped until 2016, and enter into force in 2020, as part of a set of measures that would
include the development of more sustainable technologies and operations as well as alter-
native fuels. The preamble of the resolution refers to ‘the importance of avoiding a multi-
plicity of approaches for the design and implementation of MBM framework and MBM
schemes, which is a clear reference to the EU ETS.

A coalition of developing countries, comprising, China, India and Russia, succeeded
in their efforts to include the principle that any future MBM would take into account the
principles of common but differentiated responsibilities (a principle of the UNFCCC),
non-discrimination, and fair and equal opportunities. This meant that developing states
succeeded in winning recognition of the differentiation of responsibilities among states:
essentially, this means that those countries which have exploited aviation for longer pe-
riods, and done so more intensively, must assume greater responsibility for dealing with
the problem. Moreover, developing countries made sure the norm stated that when states
create domestic or regional MBMs (such as the EU ETS), they should engage in ‘construc-

Climate Change and International Civil Aviation Negotiations @OV vol. 39(2) May/Aug 2017 449



tive bilateral and/or multilateral consultations and negotiations with other States to reach
an agreement’ (ICAO 2013b).

The EU tried to insert a clause allowing states to create and maintain domestic or re-
gional MBMs, such as the EU ETS, but this proposal was defeated by 97 votes to 39, with
nine abstentions. The EU then submitted reservations to certain aspects of the resolution,
including the principle of common but differentiated responsibilities (European Com-
mission 2014), on the grounds that it could absolve developing countries from taking
any action, despite the fact that they were responsible for a significant share of emissions.
Ultimately, 61 countries submitted reservations or objections to Resolution A38-18 - a
symptom of its weakness.

According to the NGO Sandbag Report, the ICAO agreement would not have been
reached if it had not been for the EU ETS and the political storm that followed it (Els-
worth and MacDonald 2013: 32). In this sense, the agreement should be seen as a victory,
considering the huge political challenges involved, and it has to be recognised that the EU
played a central role. This assessment is shared by various NGOs active in the sector: with-
out the EU ‘push they say, no agreement on an MBM would have been reached. In short,
the EU succeeded in its drive to introduce curbs on civil aviation emissions. However, its
ambitions have been revised downwards, since it could not introduce its original goals, or
even maintain its domestic policy.

As regards the airlines and their roles in the agreement, they have an institutional
interest in restricting comments on measures for reducing the environmental impact of
their activities to their annual reports and other print and electronic publications (often
in sections on ‘the environment’). Regarding carbon emissions, they advocate improving
energy efficiency, and reducing emissions.

In 2008, ATAG stated the sector’s main goals as follows, as reaffirmed at ICAO in
2012: a) Improving fleet fuel efficiency by 1.5% per year through until 2020; b) Stabilizing
net emissions from 2020 through carbon-neutral growth, subject to concerted industry
and government initiatives; and ¢) Reducing net aviation carbon emissions by 50% by
2050, relative to 2005 levels (ATAG 2013).

The airlines favour a market mechanism that is not too costly, which is why they sup-
port a compensation mechanism without rigid controls over the origins of the carbon
reduction, and as long as it does not prevent the expansions of air routes. ATAG advocates
a comprehensive agreement to avoid unilateral measures, stating: “The safe, orderly and
efficient functioning of today’s air transport system relies on a high degree of uniformity
in regulations, standards and procedures. The use of unilateral measures undermines this
foundation’ (ATAG 2013). So, in 2013, ATAG defended a market mechanism as long as it
was global, and took into account different types of operation.

The agreement to control international emissions from aviation

I have outlined the negotiations that culminated in the first international agreement on
GHG emissions from the international civil aviation sector at the 39 ICAO Assembly in
late 2016. I will now highlight some of its contents.
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Resolution 39-3 is the first comprehensive agreement on a MBM covering a specific
industrial sector. It comes after more than two decades of negotiations, and results from
the reconciliation of interests of various actors within ICAQ. The initiative was led by the
EU, the USA and China. Reservations about aspects of the final resolution submitted by
Argentina, Russia, India and Venezuela provide evidence of its limits.

The resolution presents a global MBM as a complementary measure for achieving en-
vironmental and climate protection objectives without an inappropriate economic impact
on the aviation industry. The preamble mentions the principle of common but differenti-
ated responsibilities, taking into account different national circumstances.

This principle has also been central to climate negotiations, but has not been in-
terpreted in the same way as in the climate regime. This explains the statement in the
preamble that the resolution does not create a precedent for future negotiations under
the UNFCCC and the Paris Agreement, as well as other climate regime agreements. It
is, therefore, an arrangement of differentiation among countries that is valid only in the
forum of international aviation, and does not set a precedent for developing countries in
the climate regime.

The MBM is structured into a Carbon Offset and Reduction Scheme for International
Aviation (CORSIA). It will comprise a pilot phase from 2021 until 2023; a voluntary first
phase from 2024 to 2026; and a mandatory phase (with exceptions) from 2027 to 2035.
The objective of the agreement is to limit the sector’s GHG emissions to 2020 levels (base
year). After that, airlines from participating countries will need to reduce or offset their
exceeded emissions. Therefore, the regulation refers to surplus issued after 2021 on the
basis of 2020 emissions. By October 2016, 66 states, representing more than 86.5% of
aviation activity, had expressed their intention to participate voluntarily in the first phase,
from 2024 until 2026 (ICAO 2016b).

Aircraft responsible for minimum levels of operation (emitting less than 10 000 tons
of CO, a year); small aircraft (weighing less than 5 700 kg); and those used for humani-
tarian, medical, or firefighting activities are all excluded from the second phase. In ad-
dition, flights to and from less developed countries, small island developing countries,
and landlocked developing countries are not required to participate in the system. Also,
the resolution covers routes that connect countries participating in the scheme. If a flight
leaves or lands in a country not covered by the scheme, it will not be counted, even if the
destination or origin is a participating country (ICAO 2016a).

Despite efforts made during the negotiations, no link was established between ICAO’s
objectives and those of the Paris Agreement aimed at limiting the average global tempera-
ture increase by 2° Celsius, with the prospect of maintaining an 1.5° Celsius increase.

The GMBM for international civil aviation

The global MBM refers to a market mechanism that establishes the criteria for trading car-
bon credits, in order to meet the stated targets (in this case, maintaining GHG emissions
by the aviation industry at 2020 levels). Emission units used in the GMBM are the result
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of carbon offset projects. In short, the offset model allows countries to offset emissions by
their aviation industries against verified emission reductions in other sectors.

They may do so by buying or redeeming emission units from different sources of
reductions, via mechanisms such as the Clean Development Mechanism (CDM), estab-
lished under the Kyoto Protocol, its successor, the Sustainable Development Mechanism
(SDM), programmes similar to Reducing Emissions from Deforestation and Forest Deg-
radation Plus (REDD+), created under UNFCCC, as well as local projects, as long as they
are audited (ICAO 2017b).

The carbon market involves the buying and selling of emission allowances and reduc-
tion credits valid under CORSIA. This means that airlines are not directly involved in
emission reduction projects, but have to buy credits to compensate for their emissions.

From 2015 to 2016, negotiators focused on establishing quality criteria for valid cred-
its, through Measurement, Reporting and Verification (MRV), as well as clear mecha-
nisms for avoiding double counting. At the end of the 39" Assembly, these points were
not agreed, which raises doubts about the quality and environmental integrity of eligible
credits as well as the mechanisms for monitoring compliance with the obligations.

The idea of compensating for carbon emissions by airline companies is not new. Many
airlines already offer their consumers voluntary compensation mechanisms in the form
of investments in emissions reduction projects. CORSIA has transformed this voluntary
individual compensation mechanism into a company obligation to compensate for the
entire flight. Numerous companies already have voluntary compensation systems, like Fly
Carbon Neutral by Virgin Australia, Qantas and Jetstar, all certified by the Australian gov-
ernment (Australian Government 2016). Besides this, there are other voluntary compen-
sation programmes with different methods for calculating carbon emissions, and different
criteria for verifying implementation.

IATA itself has created a voluntary compensation programme, the IATA Airline Off-
set Programme. Participants include British Airways (UK), Cathay Pacific and Drago-
nair (China), Etihad Airways (UAE), Kenya Airways (Kenya), and Lufthansa (Germany)
(IATA 2016). And in Brazil, LATAM Airlines have undertaken a voluntary partial carbon
offset programme (Latam Airlines Group 2015: 34).

Before the ICAO Assembly, 80 NGOs (including the largest environmental NGOs
such as Greenpeace and Friends of the Earth International) signed a declaration opposing
the proposed compensation scheme (FERN Foundation 2016), claiming that offsetting
would not reduce emissions as it would allow the aviation sector to compensate for its
emissions only, and further expand its operations. The flexibility of the offset system helps
to explain the airlines’ support for this system in the ICAO negotiations, considering that
it requires very little direct action and allows the dilution of environmental responsibility
of the projects, as discussed below.

Limits of the compensation of carbon emission model

ICAO’s chosen model is fragile from an environmental and climatic point of view, espe-
cially if we consider the contribution of the aviation sector to climate change. Under the

452 @R vol. 39(2) May/Aug 2017 Gongalves



offset model, airlines only have to prove — and only from 2027 onwards -- that they are
compensating for increases in emissions since 2020, via the purchase of units from capture
projects or emission reduction schemes.

This significantly reduces the positive environmental impact of the ICAO agreement,
insofar as it symbolically disconnects the problem (emissions) from the response (reduc-
tion). That is, instead of addressing the problem and the solution within the field of avia-
tion, it symbolically ‘dilutes’ the problem with by displacing the response to other sectors,
where the costs of action are lower, thus avoiding the decarbonisation of the aviation sec-
tor itself. To illustrate: the system makes two situations equivalent - in the first, one flight
emits x tons of carbon. In the second, two flights emit 2x tons of carbon, but 1x is compen-
sated for by planting trees. That is, traditional emissions are equated with increased tradi-
tional emissions allied to emission reduction projects. This can result in a zero account’
if the only focus is carbon emissions (a ‘carbon-centric’ approach), ignoring other social
and environmental impacts. However, there is no real gain for airlines, which could claim
to be part of the solution without actually reducing their emissions.

This territorial decoupling promoted by the emissions compensation model can be
explained with the notion of a ‘policy of the scales’ (Gupta 2008). According to this au-
thor, the global scale approach allows the environmental externalities of a given problem
to be acknowledged. The global scale can give greater visibility to a theme, and ensure
the involvement of a greater number of actors and institutions, which can be positive in a
situation where no actor wants to or can afford all the costs of dealing with a major envi-
ronmental problem (such as climate change). Besides this, an actor may seek to establish
a problem on a global scale in order to promote domestic interests, avoiding expensive
individual actions and involving third parties in its actions (e.g., establishing a certain
technology / standard); influencing the resources of another actor (e.g., the regulation of
biodiversity), or postponing action, since at the international level the decision-making
process tends to be slower (Gupta 2008). Reasons for trying to modify the scale to a local
scale including better knowledge and administration of the social context, greater control
of activities, as well as less openness to external interference (Gupta 2008).

In short, shifting the scale can strengthen the legitimacy of a given approach, both to
define the problem and to establish the policy instruments needed to address it. By shift-
ing the scale closer to global, the resources and the number of people involved increase,
but so does the possibility of divergence and conflicts of interest. By moving closer to the
local scale, the problem becomes more manageable, but this can lead to the internalisation
of extraterritorial impacts.

When we analyse the offset model from the politics of scale perspective, it becomes
clear that shifting the problem (global aviation emissions) and the response (compensa-
tion projects at the local level) to different scales has the effect of decoupling the cause
of the problem and the solution. Moreover, it helps to break the legal connection (legal
responsibility) between the actor causing the problem, and the possible side effects of
the solution. Finally, it is worth pointing out that CORSIA tends to foster the creation of
projects in countries in the Global South which are already recipients of the CDM and
REDD+ projects, which has led to negative impacts on surrounding populations and lo-
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cal environments (as observed by Gongalves 2007; Béhm and Dabhi 2009; Dooney 2009;
Gilbertson and Reyes 2009).

After almost 20 years of negotiations at ICAO, Resolution 39-3 has established a sys-
tem for addressing GHG emissions by the international civil aviation sector. If we take
a closer look at CORSIA, however, it becomes clear that this is a response significantly
below the challenges it is proposing to face, due to its deadlines, the type of mechanism
established (offsetting), and even the lack of definition of measurement and verification.
It is a palatable response for states and airline companies, which are reluctant to curb
growth in demand for international aviation services, which are still serving less than 5%
of the world>s population. In this sense, although ‘[t]he climate impacts from air travel are
caused by only 2% of the world population that actively takes part in air travel’ (Carbon
Market Watch 2013: 1), the responsibility for dealing with its cost and effects is imputed
to all people, and the delay in taking action (justified on the basis of fear of harm to the
sector) also affect all people.

Conclusion

After years of negotiations, states finally agreed at ICAO to address GHG emissions by
international civil aviation. This is an important step towards recognising the problem
of climate change, and the sector’s contribution to this problem. However, CORSIA falls
significantly short of the challenges it sets out to address. It does not promote the direct
reduction of GHG emissions, but only compensation. In other words, the aviation sector
can expand its activities and emissions as long as it invests in offset projects. Due to the
extended deadlines, the type of mechanism (offsetting), and even the lack of definitions of
measurement, report and verification, it is possible to argue that this does not accord with
the principles and objectives of the climate regime.

Put differently, the principle of ‘growing but compensating’ contravenes the Paris
Agreement’s core goal of reducing GHG emissions. Given its flexibility, and distance from
the sources of pollution, CORSIA is a palatable response for states and airline companies,
which insist in maintaining the sector’s growth. The offset mechanism allows them to shift
the global scale of aviation emissions to the local scale of compensation, thereby disassoci-
ating civil aviation from its contribution to climate change. The mechanism thus promotes
a separation between the recognition of the seriousness of the problem of climate change
and the significant contribution of aviation one the one hand, and the need to develop
a mechanism capable of engaging actors and mobilising institutions to respond to this
problem on the other.

Notes

1 The UNFCCC Annex I Countries (industrialised countries and countries in transition) are: Australia,
Austria, Belarus, Belgium, Bulgaria, Canada, Croatia, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Latvia, Liechtenstein, Lithuania, Luxembourg,
Monaco, Netherlands, New Zealand, Norway, Poland, Portugal, Romania, Russian Federation, Slovakia,
Slovenia, Spain, Sweden, Switzerland, Turkey, Ukraine, United Kingdom, United States of America.
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2 The Montreal Protocol on Substances that Deplete the Ozone Layer, signed in 1987, establishes a mandatory
timetable for the phase-out of ozone-depleting substances, including CFCs, halons and HCFCs.

3 Article 3.1 (Principles) of the UNFCCC states: “The Parties should protect the climate system for the
benefit of present and future generations of humankind, on the basis of equity and in accordance with their
common but differentiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the lead in combating climate change and the adverse effects thereof’

4 Article 2.2 of the Kyoto Protocol states: “The Parties included in Annex I shall pursue limitation or
reduction of emissions of greenhouse gases not controlled by the Montreal Protocol from aviation and
marine bunker fuels, working through the International Civil Aviation Organization and the International
Maritime Organization, respectively

5  Chapter XVIII of the Chicago Convention provides a framework for sanctions (suspension of voting
powers). Article 84 states: ‘If any disagreement between two or more contracting States relating to the
interpretation or application of this Convention and its Annexes cannot be settled by negotiation, it shall,
on the application of any State concerned in the disagreement, be decided by the Council. No member
of the Council shall vote in the consideration by the Council of any dispute to which it is a party. Any
contracting State may, subject to Article 85, appeal from the decision of the Council to an ad hoc arbitral
tribunal agreed upon with the other parties to the dispute or to the Permanent Court of International
Justice. Any such appeal shall be notified to the Council within sixty days of receipt of notification of the
decision of the Council’

6 The term ‘field’ (Bourdieu 2007) is used to characterise spaces endowed with a certain autonomy, based on
a differentiation with other spaces within which they occur, from a logic endowed with specifics, internal
dispute by domain, and recognition of authority. Therefore, fields are understood as spaces in which actors

share certain practices, symbols, behaviour, principles and rules, and in which specific power relations are
established.

7 The EU Emission Trading System (EU ETS) was established by Directive 2003/87/CE of 13 October 2003.
It is the largest cap and trade system in the world. The two main objectives of the EU ETS are to reduce
GHG emissions in the EU. and encourage investment in low-carbon production. The system limits (caps)
the total volume of GHG emissions from aircraft installations and operations, covering around 50% of
EU emissions. Activities included in the system must be licensed to emit GHG, and each license gives the
holder the right to emit one ton of carbon dioxide. Some of the allowances are allocated by the EU free
of charge, and the rest can be purchased or sold. It is possible to negotiate emission allowances, the EU
Allowances (EUAs), in the market. Part of the licenses is auctioned by EU member states, which decide the
auction process.

8  Cap and trade is an economic instrument, generally structured by an emissions trading system, with the
following central elements: i) the establishment of an emission limit (cap), which will explain the degree
of ambition of the policy; (ii) emission allowances; and (iii) a mechanism for the allocation of emission
allowances.
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