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Abstract
This paper seeks to investigate the interaction between Law, society, and social
change in the context of a judicial case. For this purpose, the case of Colombian
Constitutional Court decision C-075 of 2007, on the recognition of patrimonial rights
of same-sex couples, will be analyzed. The objective is to determine how social
change was identified, proven, and used to change the law in this case. The prem-
ises of Luhmann and Teubner were employed to develop the analysis alongside cer-
tain final reflections on the relationship between society and Law. The conclusion in
this case is that identification of social change was based on the arguments pre-
sented in the legal discussion. The evidence consisted of reasonable interpretations
of notorious facts and social change, how social change was used to lift the res judi-
cata, support the need for change in the law, and justify the legal empowerment of
the Constitutional Court to directly remedy the situation.

Keywords
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Resumo
Este artigo procura investigar a interação entre Direito, sociedade e mudança social
no contexto de um processo judicial. Para isso, será estudado o caso da decisão do
Tribunal Constitucional Colombiano C-075 de 2007, sobre o reconhecimento dos
direitos patrimoniais dos casais do mesmo sexo. O objetivo é determinar como a
mudança social foi identificada, provada e utilizada para alterar a lei nesse caso.
São utilizadas as premissas de Luhmann e Teubner para desenvolver a análise e
algumas reflexões finais sobre a relação entre sociedade e Direito. Conclui-se que,
no caso, a identificação da mudança social foi baseada nos argumentos apresenta-
dos na discussão jurídica. As evidências consistiram em interpretações razoáveis de
fatos notórios e mudança social; bem como a mudança social foi utilizada para
levantar o caso julgado, apoiar a necessidade de mudança na lei e justificar a habi-
litação jurídica do Tribunal Constitucional para remediar diretamente a situação.
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2:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

INTRODUCTION
The relationship between law, society, and social change has always generated a multiplicity
of theoretical and practical questions that seek to understand and explain how these
spheres interact. Social struggles, especially those developed before judicial courts, are a
scenario of interaction between social and legal instances, in which social change as a result
of the interaction becomes a key factor for generating changes in law (OGLETREE JR,
2005; RODRÍGUEZ GARAVITO and RODRÍGUEZ FRANCO, 2019; BONG, 2008;
CLENDINEN and NAGOURNEY, 2001; ROACH, 2009; BARCLAY and SHAUNA, 2006).

This relationship between society and law can be understood through the idea of semi-
autonomous fields that interact with each other (MOORE, 1973) in at least three differ-
ent ways. The first, a unidirectional relationship in which a change in society generates a
change in law and the latter is a mere reflection of society. The second is a unidirectional
relationship in which it is law that produces a change in society through legal regulation.
The third is a bidirectional relationship, in which the relative independence of law and
society is recognized, as well as their constant interaction, and from which mutual changes
can be produced, whether initiated by society or by law, through legal discourse and prac-
tice (ROACH, 2009).

It is perhaps the bidirectional relationship that is the most useful to understand, as it
allows a more holistic approach by not prioritizing law or society when evaluating the mutu-
al relationships between these fields and thus, identifying the two ways of interaction. For
example, for TEUBNER (2012), in judicial processes, social activism is transformed into a
fight in legal terms, on the one hand, while law recognizes social changes as arguments that
justify the need for normative changes,1 on the other. This research seeks to contribute to
the analysis of the bidirectional relationship between law and society through a case study of
a judicial decision in which social change was discussed. 

The case study consists of a judgment by the Colombian Constitutional Court, the
most important institution responsible for the constitutional control of laws in Colombia,2

and which has been recognized internationally for its commitment to transformative con-
stitutionalism (HAILBRONNER, 2017; BONILLA, 2013). The judicial decision analyzed
is judgment C-075 of 2007, a true milestone for the rights of same-sex couples in the

1 The above refers, for example, to the guidelines that establish procedures for creating, modifying, or
eliminating rules (GUASTINI, 2014; TEUBNER, 2012).

2 Such abstract control of constitutionality, or control over laws, began in Colombia in 1910, with Legislative
Act 03; but with the 1991 Constitution, it was consolidated in the hands of a specialized court: the Con-
stitutional Court. Colombian Law 270 of 1996, articles 43 and 44 (ROA, 2019; BERNAL-PULIDO, 2009;
LANDAU and DIXON, 2019).
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country. In 2007 in Colombia, same-sex couples had no rights. The Political Constitution
of 1991 and Law 54 of 1990 only recognized heterosexual couples as subjects of rights,
under the strong historical position of the Catholic Church in the country, which advocat-
ed for the legal recognition of the only form of family (BUSHNELL, 1993) as that com-
posed of marriage between a man and a woman, with the possibility of procreation. The only
exception to this rule was Law 54 of 1990, the first law in the country that recognized that
cohabitation between men and women (de facto marital union) could generate rights like
those of marriage. 

The main legal discussion in the 2007 case was about res judicata, as a result of mid-
nineties’ leaders of the Gay, Lesbian, Bisexual, Transgender, Queer and Intersex (LGBTQI+)
community, like Germán Humberto Rincón Perfetti, who sued against Law 54, requesting
that such legal protection should also be applied to same-sex couples.3 The Constitutional
Court ruled in 1996, in ruling C-098, against the lawsuit, arguing that the Law did not dis-
criminate against the LGBTQI+ community and that same-sex couples were not comparable
to heterosexual couples; thus, constituting a formal and substantial res judicata that prevented
the same norm from being invoked again on the same grounds. 

The lawsuit was analyzed by the Court in 2007, as a consequence of strategic litigation
brought forth by several organizations in favor of the rights of the LGBTQI+4 community.
It was based on social change and intended to weaken res judicata and thus reopen the con-
stitutional discussion and, among other arguments, led to an adjustment and modification of
the Court ruling handed down in 1996. In ruling C-075 of 2007, the Constitutional Court
changed the jurisprudential precedent and extended the application of Law 54 of 1990 to
same-sex couples. This was the first judicial decision in Colombia that recognized the rights
of same-sex couples and was the starting point for the recognition of other rights for the
LGBTQI+ community through constitutional jurisprudence.5

Given all the above, the purpose of this paper is to analyze the relationship between law
and society through social change, discussed in the case of the rights of same-sex couples
in 2007. The objective will be to determine how the Constitutional Court identifies, proves,
and uses social change as a basis for generating a modification in law. This work will be
innovative, insofar as it will make it possible to detail how arguments on social change are

3:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

3 Judgment of the Constitutional Court in Decision C-098 of 1996. 

4 For example, non-governmental organizations like Colombia Diversa (COLOMBIA DIVERSA and UNI-
VERSIDAD DE LOS ANDES, 2008). 

5 Constitutional Court of Colombia, judicial decisions C-075 of 2007, C-577 of 2011 and C-071 of 2015,
among others. 
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introduced and evaluated in a judicial process; and, additionally, it will enable the develop-
ment of complex reflections on the relationship between law, society, and social change. In
Ruling C-075, the Court used social change, among other reasons, to lift res judicata and
change the law via modulated ruling.6

The main question of this paper, therefore, will be the following: how did the Colombian
Constitutional Court identify, prove,7 and use social change factors related to homosexual
couples to change the law in judicial decision C-075 of 2007? To answer this question, the
sociological postulates of Luhmann and Teubner will be employed. Luhmann’s theory will be
used to determine how, in this case, there was a “process of structural coupling between the
social and legal systems” (LUHMANN, 1988, p. 136). Teubner’s ideas (BORDIEU and
TEUBNER, 2020) will be used to identify the evolutionary mechanism of the law used in
the judicial case, which allowed the transformation of the current normativity according to
the social change identified.

The central argument that will guide this paper is that identification of social change in
the judicial process was based on the discussion held within the judicial procedure, the argu-
ments of the lawsuit and citizen interventions. In turn, social change was proven through
notorious facts and their reasonable interpretations, leading the Court to a sufficient level of
conviction, which made it possible to use social change to alter the law in effect.

The methodology is qualitative, with special emphasis on literature review and socio-
legal analysis of the lawsuit, citizen interventions, and the 2007 judicial decision. As such,
the methodology will focus mainly on analysis of the judicial decision and the reasoning of
the Court, rather than on aspects such as social movements or strategic litigation used by
LGBTQI+ activists. 

The article is structured as follows: first (1), the case is described, as well as the social,
political, and religious context that precedes it (1.1). Then, the lawsuit, interventions, and
the 2007 judgment are detailed, with special emphasis on the Court’s reasoning on social
change (1.2). Second, the judgment (2) is analyzed, demonstrating how the Court identi-
fied and “proved” social change in the case (2.1), and how it used social change in its argu-
mentation (2.2). Finally, as the third (3) and last point, a conclusion and final reflections
are provided. 

4:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

6 By change in the Law, I refer specifically to the change in norm, based on Guastini’s development of the
difference between provision and norm, where the first is the literal text and the second, the interpreta-
tion or meaning that is extracted from the text. Thus, it is possible to understand the law as changed when
the norm (interpretation) changes, even though its text (provision) has not been altered (GUASTINI,
2018; POZZOLO, 2018). 

7 This term is used to explain the burden of proof within the judicial process. 

REVISTA DIREITO GV  |  SÃO PAULO  |  V. 19  |  e2332 |  2023ESCOLA DE DIREITO DE SÃO PAULO DA FUNDAÇÃO GETULIO VARGAS



1. CASE DESCRIPTION

1.1. CASE BACKGROUND

Family is the basic unit of any human society. The concept, structure, and functioning of
the family, however, may change from society to society depending on its social, religious,
historical, and political context (BENÍTEZ-PÉREZ, 2017). In societies under strong influ-
ence of the Catholic Church, the notion of family is closely linked to marriage, a sacrament
consisting of the union of a man and a woman to “love and procreate”, a vision that remains
solid despite recent questioning (MORENO, LONDOÑO and RENDÓN, 2015; MAZA,
1991; MADRIGAL ALÓS, 1995; DURÁN DONOSO, 2016; GONÇALVES LÓPEZ, 2020;
INFOBAE, 2021). 

Colombia is a country with strong Catholic roots. This can be observed in the Political
Constitution of 1886, in force until 1991 (SALDARRIAGA VÉLEZ, 2011), which consecrat-
ed Catholicism as a cohesive element of society (ÁLVAREZ, 2001). Furthermore, at pres-
ent, the majority religion in the country continues to be Catholic (EL TIEMPO, 2017).
Colombian law, through norms such as the concordat (international treaty with the Holy
See), or the civil code (Law 84 of 1873), in force to the present day, evidences the strong
Catholic influence under which the only legally recognized couples were those formed by a
man and a woman (MORENO, LONDOÑO and RENDÓN, 2015; MEJÍA TURIZO and
ALMANZA IGLESIA, 2010). 

However, since 1940, several groups have emerged to fight for legal recognition of
other family structures (PATIÑO, 2001), especially same-sex couples. Groups such as
“Los Felipitos” (the first group of declared homosexuals in the country) (MEJÍA TURIZO
and ALMANZA IGLESIA, 2010) and later important activists such as León Zuleta helped
grow Colombia’s LGBTQI+ community visibility despite its rejection by a large part of
the population. Between the 1970s and 1980s, other social groups emerged in defense of
the rights of the LGBTQI+ community, achieving slow but important changes, such as the
elimination of criminal penalties for homosexuality. However, social rejection of this pop-
ulation continues to be quite high (COLOMBIA DIVERSA and UNIVERSIDAD DE LOS
ANDES, 2010). 

In the 1980s and 1990s, the homosexual community emerged in positions of leadership
across several sectors of the Colombian economy, including activities related to fashion, beau-
ty, aesthetics, and even acting, via the inclusion of homosexual characters in television pro-
ductions (ALEGRÍA POLANÍA, 2017). Despite these important advances, same-sex couples
were still not recognized as valid forms of union by Colombian law (MEJÍA TURIZO and
ALMANZA IGELSIA, 2010). 

Despite this, a new hope for acknowledgement of the rights of same-sex couples emerged
with a slow and progressive distancing of the law from the Catholic doctrine (VIDAL PER-
DOMO, 2010), as seen with the recognition of divorce and acceptance of de facto marital
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unions between men and women through Law 54 of 1990. This can be seen particularly in the
1991 constitution that created the Constitutional Court and consecrated the separation of
Church and State (MAYA BARROSO, 2008; CÁRDENAS GARCÍA and RODRÍGUEZ
ROMERO, 2012; ALONSO NIÑO, 2016). However, that same Constitution generated a new
obstacle, by enshrining within the constitutional text (Article 42)8 a concept of family based
on monogamy and heterosexuality (CEBALLOS RUIZ, RÍOS QUINTERO and ORDOÑEZ
PATIÑO, 2012).

In this context, activist groups in favor of the rights of the LGBTQI+ community began
to use legal discourse and action to vindicate their rights through the courts (EPP, 1998;
LEMAITRE RIPOLL, 2009). This appropriation of legal content (especially the 1991 Con-
stitution) is reflected in the use of unconstitutionality lawsuits before the Constitutional
Court9 (AZUERO QUIJANO and ALBARRACÍN CABALLERO, 2009) as a legal means,
utilized by these social actors, to question the validity of those laws that prevented the
recognition of rights for same-sex couples. The first time that the rights of same-sex cou-
ples were discussed by the Constitutional Court was with Ruling C-098 of 1996. On that
occasion, the lawyer and activist for the rights of same-sex couples, Germán Humberto
Rincón Perfetti, challenged Law 54 of 1990, asking that the law allow same-sex couples to
generate patrimonial effects like those of marriage. 

This lawsuit was quite strategic because, instead of directly attacking the Catholic doc-
trine-influenced concept of family in Colombian law, it attempted to extend the patrimonial
effects of cohabitation between men and women to same-sex couples (BENÍTEZ PÉREZ,

6:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

8 Article 42 of the Political Constitution of Colombia: “The family is the fundamental nucleus of society. It
is constituted by natural or legal ties, by the free decision of a man and a woman to marry, or by the
responsible will to form it. The State and society guarantee the integral protection of the family. The law
may determine the inalienable and unseizable family patrimony. The honor, dignity, and privacy of the
family are inviolable. Family relations are based on the equality of rights and duties of the couple and on
reciprocal respect among all family members. Any form of violence in the family is considered destructive
of its harmony and unity and will be punished according to law. Children born in or out of wedlock,
adopted, or procreated, naturally or with scientific assistance, have equal rights and duties. The law shall
regulate responsible parenthood. The couple has the right to decide freely and responsibly the number of
their children and shall support and educate them while they are minors or handicapped. The forms of
marriage, the age and capacity to contract it, the duties and rights of the spouses, their separation and dis-
solution of the bond, are governed by civil law. Religious marriages shall have civil effects under the terms
established by law. The civil effects of all marriages shall cease by divorce in accordance with civil law.
Judgments of nullity of religious marriages issued by the authorities of the respective religion shall also
have civil effects, under the terms established by law. The law shall determine the civil status of persons
and consequent rights and duties” (free translation by author). 

9 Review: Legislative Act 03 of 1910 (ROA, 2019).
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2017; MEJÍA TURIZO and ALMANZA IGLESIA, 2010; SÁNCHEZ BARRERA, 2017). The
lawsuit claimed that same-sex couples shared identical conditions to those of heterosexual
couples and, therefore, by not extending Law 54 of 1990 to same-sex couples, the constitu-
tional principle of real and effective equality and the right to the free development of per-
sonality had been violated. However, the Court considered that Law 54, which regulated
cohabitation between heterosexual couples, did not violate same-sex couples’ rights, since
for the Court there was a significant difference between same-sex and heterosexual couples,
as only the latter constituted a family. The Constitutional Court (in 1996), therefore, declared
the norm constitutional.

This judgment became a formal res judicata concerning the disputed norms and a material
res judicata regarding the arguments outlined in the lawsuit. Therefore, any attempt to reopen
the constitutional discussion had to weaken the res judicata, otherwise, the claim would be
rejected. It should be mentioned that, in the same ruling, the Constitutional Court (in 1996)
stated that if, in a new case, it was demonstrated that Law 54 discriminated against or adverse-
ly affected same-sex couples, it would be appropriate to re-examine its constitutionality.

A complete description of the case background might potentially exceed the objectives
of this study. However, the description is enough to contextualize it, taking into consider-
ation that this research is not about social movements or strategic litigation (EPP, 1998;
LEMAITRE RIPOLL, 2009), but focuses on judicial reasoning regarding social change. 

1.2. CASE STUDY: THE 2007 COURT DECISION
After 10 years, a new public action of unconstitutionality was filed against Law 54 of 1990.
This time, it was the Public Interest Law Group (G-DIP) of the Law School of the Univer-
sidad de los Andes and Colombia Diversa10 that filed, on June 1, 2006, a new action of uncon-
stitutionality seeking the same objectives as those of the previous action: to eliminate the
legal definition of a couple as a man and a woman, according to Law 54, and seeking that
the rule would also apply to same-sex couples. Due to the exclusion generated by Law, the
existence of a patrimonial community between same-sex couples was not recognized at the
time, and such couples could not inherit assets from each other, among other negative
effects (BONILLA, 2018). 

The complainant recognized that Ruling C-098 of 1996 declared Law 54 of 1990 consti-
tutional and that, to that extent, (since the same normative provisions were being solicited)
there could be an absolute, formal res judicata and a material res judicata as well (given the sim-
ilarity of some of the arguments raised) that would prevent the Court from hearing the case

7:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

10 Non-governmental organization dedicated to the defense of the LGTBIQ+ community in Colombia
(COLOMBIA DIVERSA, n.d.).
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on the merits and permit it to hand down a different decision on this occasion. Therefore, one
of the main legal challenges of the lawsuit was to weaken the res judicata of the 1996 ruling.

To this end, the lawsuit raised a series of arguments focused on showing the existence of a
relative res judicata,11 among them, two arguments on social change consisting of demonstrat-
ing a change in the perception of homosexuality by Colombian society. It is worth remem-
bering that, for the Constitutional Court, social change alone was sufficient to overcome
res judicata.12 The arguments on the change of perception (social change) were illustrated by
two facts:

The use of language in the media: the complainant argued that the language used to referi) 
to the homosexual community in radio, film, and television showed greater acceptance
towards this population (COLOMBIA DIVERSA and UNIVERSIDAD DE LOS ANDES,
2008). 

The consolidation of a social and political movement in favor of the rights of the homo-ii) 
sexual community, based on the massive demonstrations of the LGBTQI+ community,
their active participation as a political minority in Colombian society, “gay” spaces such
as bars, barber shops, and hairdressers, the emergence of non-governmental organiza-
tions that defended the rights of homosexuals,13 and positive statements by the nation-
al government and the Catholic Church regarding the recognition of economic and

8:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

11 The relative res judicata is manifested in the events of requested constitutionality (reviewing the constitu-
tionality of the norm as a result of the interposition of a public action of unconstitutionality or unconsti-
tutionality claim) and it occurs because the constitutionality of a norm has been analyzed only related to
certain charges (arguments) presented by the plaintiff, in which case it is possible that the constitutional-
ity of the norm may be discussed again in the face of new arguments. Consult or compare (Cf.) Consti-
tutional Court. Decision C-173 of 2019. MP: Carlos Bernal Pulido.

12 Social change in the material meaning of the Constitution is a jurisprudential criterion of the Constitution-
al Court, which allows an evolutionary interpretation of the normative text, understanding it as a living
text to the extent that it must be interpreted in the light of social changes. Therefore, the interpretation of
the constitutional norm must change in order to be up to date with changes present in society. 
This criterion of weakening res judicata is not based on a formal change in the constitutional text, but in its
content, due to the change in reality; it demands that the judge offers a different interpretation of the con-
stitutional principles or an update of the norms according to the social change. Cf. Constitutional Court.
Rulings C-332/13 MP: Mauricio González; C-166/14 MP: Luis Ernesto Vargas; C-687/14 MP: Jorge Igna-
cio Pretelt; C-447/97. MP: Alejandro Martínez Caballero and C-310/02. MP: Rodrigo Escobar Gil. 

13 In this regard, the organizations that intervened in favor of the lawsuit are a good example. Cf. Constitu-
tional Court. Decision C-075 of 2007. MP: Rodrigo Escobar Gil. 
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patrimonial rights for same-sex couples (COLOMBIA DIVERSA and UNIVERSIDAD
DE LOS ANDES, 2008). 

In addition to these arguments, others were introduced to weaken the res judicata, such as
the presentation of new claims, different from those in the 1996 case, and a change in the con-
trol parameter (COLOMBIA DIVERSA and UNIVERSIDAD DE LOS ANDES, 2008). 

New substantial arguments were also presented. It was no longer the objective to weaken
the res judicata, but to demonstrate the unconstitutionality of the disputed articles of Law 54 of
1990. These arguments can be divided into two groups. The first was related to the negative
impact of the law14 on same-sex couples, arguments that are in themselves new charges that
indicate the need to evaluate the constitutionality of the law. The second argument demonstrates
how the disputed articles violated the rights to human dignity and freedom of association. 

Unlike the first lawsuit (1996), the 2007 occasion saw several citizen interventions pre-
sented. It is noteworthy how most interventions supported the lawsuit, particularly interven-
tions from non-governmental organizations that advocate for the rights of the LGBTQI+
community. Of the 19 concepts presented to the Constitutional Court, 15 were in favor of
the lawsuit and four were against.

In favor of the lawsuit, the most relevant interventions included those of the judge-rap-
porteur and the complainant from the 1996 judgement; seven interventions submitted by
non-governmental organizations that presented legal arguments regarding the state of
discrimination against the homosexual community; and the intervention of the Rosario
Public Actions Group (GAP, in Spanish), who argued explicitly in favor of the presence of
social change.15

The Colombian Academy of Jurisprudence and the National Council of the Laity of
Colombia intervened against the lawsuit. Both pointed out that there was res judicata at
play and that there were no reasons to weaken it; they also argued that Law 54 did not

9:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

14 Among the negative effects generated by the norm, the following were identified: the direct exclusion of
homosexual couples from the legal status of “common-law marital union” which, consequently, prevented
them from enjoying the rights granted by that status; the impossibility of access to patrimonial and extra-
patrimonial rights.
In criminal matters, the right to non-incrimination of their permanent partner is affected, and they are also
excluded from application of the regulation on domestic violence; in civil matters, they can’t apply the
regime of affectation to family housing and they cannot demand alimony from their partner when the law
allows it; and in labor matters, they are prevented from accessing the survivor’s pension, healthcare affili-
ation of their partner, or to be beneficiaries of the same. Cf. Constitutional Court. Decision C-075 of
2007. MP: Rodrigo Escobar Gil (COLOMBIA DIVERSA and UNIVERSIDAD DE LOS ANDES, 2008). 

15 Review: Constitutional Court decision C-075 of 2007. MP: Rodrigo Escobar Gil.
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affect the rights of same-sex couples. The National Council of the Laity (an organization
closely associated with the Catholic Church) also stated that no discrimination could be
derived from Law 54 since it sought to protect the concept of family, as enshrined in Article
42 of the Constitution: a family composed of a man and a woman.16

The Court found, in the 2007 lawsuit, that new charges were presented concerning norms
that had not been considered in the 1996 ruling regarding human dignity and the right of asso-
ciation, along with international norms that had been disregarded. Additionally, the Court
affirmed that the 1996 decision focused its study of the Law on the protection of women and
the family, finding no effects on same-sex couples and opening the possibility of studying the
constitutionality of the law once again, in case such negative effects on the LGBTQI+ commu-
nity were proven.

The Court recognized in the case the presence of social change, consisting of a change in
perception among Colombian society that generated a less hostile and more accepting context
towards the LGBTQI+ community. It was an argument that, alongside those presented previ-
ously, allowed a weakening of the res judicata and a reopening the constitutional discussion.17

Once the res judicata was weakened, the Court proceeded with a substantive analysis which
recognized that i) the homosexual community was a historically discriminated group, ii) in
light of the Constitution, any differential treatment based on sexual orientation should be pro-
hibited in Colombia and iii) despite the multiple pronouncements of the Court rejecting dis-
crimination based on sexual orientation, it continued to occur in Colombian society. 

The Court considered that the arguments presented, both in the lawsuit and in the inter-
ventions, allowed for a broader analysis of Law 54, going beyond the definition of “couple”,
which was originally challenged by the lawsuit. From this complete analysis of Law 54, the
Court identified the need for legal recognition of same-sex couples in the patrimonial sphere,
given the inexistence of regulation18 recognizing and protecting same-sex couples.19

Therefore, the Court concluded that maintaining this protection regime exclusively for
heterosexual couples and ignoring the reality of homosexual couples in the country was dis-
criminatory. Consequently, the Court decided to declare the content of Law 54 of 1990 con-
ditionally constitutional on the “understanding that the protection regime provided therein also
applies to same-sex couples” (CONSTITUTIONAL COURT, 2007, free translation by

10:SOCIAL CHANGE AND LAW: A MATTER FOR DISCUSSION

16 Review: Constitutional Court decision C-075 of 2007. MP: Rodrigo Escobar Gil.

17 Review: Luis Ernesto Vargas; C-687/14 MP: Jorge Ignacio Pretelt; C-447/97. MP: Alejandro Martínez
Caballero and C-310/02. MP: Rodrigo Escobar Gil.

18 Constitutional Court. Decision SU-214 of 2016. MP: Alberto Rojas Ríos.

19 Constitutional Court. Decision C-075 of 2007. MP: Rodrigo Escobar Gil.
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author), effectively broadening the application of the law, legally recognizing, for the first time,
same-sex couples as valid couples in the country, and modifying the law based on social change.

In addition to the patrimonial regime, the need to reinterpret the concept of family,
described in the national constitution (Article 42), to include same-sex couples was dis-
cussed in the Court, as seen in the dissenting opinion of Justice Jaime Araujo Rentería of the
Constitutional Court and the four clarifications of vote present in the case (CONSTITU-
TIONAL COURT, 2007).

2. ANALYSIS
Having described the background and case under study, I will proceed with an analysis, based
on the postulates of Luhmann and Teubner, to reflect upon how social change was identified,
proven, and used in the case. It is important to highlight two considerations. Firstly, this paper
is about judicial reasoning regarding social change; thus, it aims to develop reflections about
the interactions between law and social change. Secondly, the analysis will focus on the inter-
actions from a systemic perspective and not on the actors in the case.

2.1. HOW SOCIAL CHANGEWAS IDENTIFIED AND PROVEN

The 2007 case on the rights of same-sex couples is a good example of the pressures that
exist between different subsystems that make up the social system. Luhmann (1988) under-
stands society as a system that consists of various subsystems, such as law, economics, and
politics, among others, which interact and communicate with each other, with the aim to
adapt to the surrounding environment. 

In the present case, we observe the communication between the legal and social systems
around a concrete legal discussion between the Catholic Church and a sector of society reluc-
tant to the legal recognition of same-sex couples, on the one hand, and the consolidation of
social and political movements in favor of this recognition, on the other (MEJÍA TURIZO and
ALMANZA IGLESIA, 2010; BONILLA, 2008).

Following Luhmann (1988), it is not the actors that are relevant but their interactions. Each
system is autopoietic, capable of reproducing and sustaining itself. Therefore, each system has
its own rules, independent of the environment and other systems, which maintain, reproduce
and, if necessary, transform the system. However, these systems, in turn, interact with their
environment, in which there may be other systems (TOCORNAL COOPER, 2017). 

Systems are operationally closed, since all the operations necessary for it to stay in oper-
ation are within the system itself. But in another sense, they are open, insofar as communica-
tion with other systems (political, economic, social) generates pressure to create changes in
the system itself (ARNOLDI, 2001). Thus, the relationship between law and society is an
interaction, a form of communication between systems that generates a change in the legal
system or society, through social practices or legal mechanisms that the systems themselves
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have established for their transformation. Luhmann calls this process “structural coupling”
(TOCORNAL COOPER, 2017).

In the present case, communication between systems was bilateral. From society to the
law, it happened through the filing of lawsuits of unconstitutionality and citizen interventions
by activist groups in favor of the rights of same-sex couples. Communication from the law to
society was also present, through the emergence of the Constitutional Court as an actor that
engages in dialogue with society through the judicial process. In addition, social movements
and groups appropriated legal discourse to strengthen their demands and guide their activism
through legal strategies whose axis is the protection of the rights of the LGBTQI+ commu-
nity. The control of constitutionality resultant in the case was due to communication between
these systems. 

The public action of unconstitutionality, which initiates the control of constitutionality
in Colombia, is a mechanism for participation and democratic discussion (ROA, 2017 and
2019). The judicial process of this action allows broad citizen participation through the fig-
ure of citizen interventions, which are voluntary concepts that any Colombian can send to
the Court within the framework of this type of judicial process.20 Citizen participation is
completely legally regulated in terms of time, forms, and subject matter. Regarding time,
the judicial process grants only ten working days to intervene after the admission of a law-
suit. In terms of forms, only written concepts signed by a Colombian citizen are admitted.
And as for the subject matter, interventions must only deal with the legal discussion raised
in the lawsuit. 

This process of participation, legally regulated by Decree 2067 of 1991, certainly had an
impact on the practices of social groups and movements. Considering the rigorous limita-
tions in time, form, and subject matter on citizen interventions, different organizations and
groups began to coordinate, teaming up and working to advance demands of interest that
mattered to them. In the case study, the seven interventions of non-governmental organiza-
tions in favor of the lawsuit can be understood as exemplification of social movement and
group consolidation processes, based on the possibilities of legal intervention. 

Thus, the judicial discussion in the case includes the arguments of the lawsuit, the argu-
ments of the interventions, and the reasoning of the Court. In the case under study, social
change was one of the key aspects of the discussion, since its determination would justify a
new constitutional study of Law 54 and, in addition, the structural coupling between the
systems that ultimately occurred in the case. Thus, the identification of social change
occurred through the judicial discussion itself, among the arguments of all the organizations
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20 Cf. Article 241 of the Political Constitution of Colombia. 
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and citizens that intervened in a change in the perception among Colombian society towards
the homosexual community. 

Now, if the identification of social change takes place through judicial discussion, the mere
fact of stating the existence of social change (change of perception) and discussing it does not
prove its existence. Therefore, the question arises of how such a change could be judicially
proven and two alternatives emerge: the first is the existence of a consensus or a majority
agreement in society; the second is a socio-legal study.

Regarding consensus on social acceptance of same-sex couples, it did not exist in the case,
as can be seen in Ruling C-075 of 2007. The judicial discussion evidences this division, espe-
cially in the 19 legal concepts submitted to the Court, whose different positions on the exis-
tence or not of social change (change in perception) reflect the division that existed on the
issue in Colombian society. It must be noted how organizations (especially the non-govern-
mental ones) and citizens who intervened, both for and against the lawsuit, presented tech-
nical-legal arguments to support their positions on the case, showing the appropriation of
legal discourse for the benefit of their causes. 

On the one hand, there was defense of the “traditional” view of the family based on Article
42 of the Political Constitution by organizations such as the National Council of Laity; on the
other, emphasis on the inaction of Congress and the consequent legal authorization of the
Court to accept the petition of the lawsuit by activist organizations, such as Tran Ser or Fun-
dación Diversidad, in favor of the rights of same-sex couples. Among the concepts sent by uni-
versities and legal research centers, it was found that all, save for the concept proposed by the
Faculty of Jurisprudence of Rosario, supported the lawsuit. In any case, the fact that there is
consensus does not imply that social change has taken place, since consensus can be produced
through lies or error.

If there is no consensus, the option of at least reaching a majority agreement could be
evaluated. In the case under discussion, most of the citizens and social groups that intervened
supported the claim:

• 15 were in favor of the claim;

• 4 were against the claim;

• 19 was the total number of interventions.

However, in a judicial process, decisions should not be made based on interveners who
support a certain position, but on the weight of the legal arguments. Majorities in judicial
proceding are only admissible within the voting process of judges and even those can also be
wrong (WALDRON, 2019). If in Colombian society there existed a majority agreement
regarding this matter, that would have led activist groups to use other legal mechanisms, such
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as the referendum21 or the legislative process,22 and they would have achieved legal change
by these means. But in the absence of such an agreement, they were forced to resort to the
judicial process (counter-majority power) (MALAGÓN RUBIO, 2016). In this regard, there
was no majority agreement in the case to allow for proving social change, remembering also
that the existence of social change is independent of the existence of agreements regarding it. 

Thus, social change could not be proven in this case either by consensus or by majorities;
and so, the question that arises is the need to empirically prove the existence of social
change. Hence, the second option is the possibility of a socio-legal analysis from which to
prove the existence of real social change. This option would imply the existence of previous
scientific studies proving social change or, in their absence, the deployment of resources by
the complainants, initially, and then by the Court, to prove social change in Colombian soci-
ety. In this sense, three possible scenarios are viable: first, the non-existence of socio-legal
studies, perhaps due to cost, but above all, due to the complexities of conducting research
with a national scope. Second, the existence of several socio-legal studies whose socio-legal
conclusions are contradictory. Third, the existence of socio-legal research whose conclusions
are congruent with each other. 

The first scenario prevents proving social change in any way. The second scenario would
bring the discussion into the realm of the arguments presented in the judicial process about
the credibility of socio-legal research, since these arguments would be the key point of the
discussion on social change. Finally, only the third scenario, perhaps the most idealistic one,
would allow us to conclude, with greater certainty, about the existence of social change. In
the case study, the first scenario was applied, given that there was no socio-legal research on
the social acceptance of same-sex couples. 

In this context, neither consensus nor majority agreements nor socio-legal research
were viable options to prove social change. Therefore, another option had to be procured.
The third case scenario is found in the lawsuit. The lawsuit bases the existence of social
change (change of perception) on notorious facts, which, being public knowledge, do not
require any proof. The participation of homosexual characters in radio, film, and television
programs or the existence of various gay spaces, which was not questioned by any intervener
nor by the Court itself, served to argue for a greater acceptance of Colombian society towards
this population (ALEGRÍA POLANÍA, 2017; BOHÓRQUEZ GARCÍA, 2013; QUIJANO,
2020; LAS 2ORILLAS, 2021). 
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21 Mechanism of citizen participation that allows, through direct popular vote, the approval, repeal, or mod-
ification of a legal norm. Cf. Article 378 of the Political Constitution of 1991. 

22 It is worth noting here how the Colombian Congress, on multiple occasions, rejected bills that sought to
recognize the rights of same-sex couples. Constitutional Court. Decision SU-214 of 2016. MP: Alberto
Rojas Ríos.
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Particularly, the complainants argued before the Court that participation of the homosex-
ual community in the media reflected greater social acceptance (social change), which justi-
fied a new examination of the constitutionality of the challenged norm. In other words, the
complainants argued in favor of a reasonable interpretation of notorious facts, which would
allow them to conclude that greater social acceptance of this community is derived from its
participation in the media. 

The Court accepted the arguments presented by the complainants in their reasoning, as
can be seen from the following passage from the judicial decision:

In this legal context, the homosexual reality has become more visible, in a framework
that is more receptive to diversity in the field of sexual preferences and which implies,
therefore, the effective opening to new options that, previously, a hostile environment
kept at bay. (CONSTITUTIONAL COURT, 2007, p. 54, free translation by author)

Note how the Court recognizes (i) the existence of homosexual couples and (ii) a greater
acceptance of the sexual preferences present in society, which have an inevitably positive
impact on society’s acceptance of this community. This quote evidences a reasoning of the
Court that is based entirely on the arguments of the lawsuit and the intervention of the GAP23

on social change. Of particular mention are those arguments related to the language used in
the media, which evidenced a greater acceptance of homosexual couples and the consoli-
dation of social and political movements in favor of the rights of the homosexual community
(COLOMBIA DIVERSA and UNIVERSIDAD DE LOS ANDES, 2008). 

In summary, the Court found that social change had been proven based on the arguments
of the lawsuit and the citizen interventions founded on notorious facts, and proceeded to
change the law. However, it is also important to recognize the limitations of these arguments,
since it is also a notorious fact that the Catholic Church is an influence in the country24 and
that Catholicism is the majority religion (EL TIEMPO, 2017), which could potentially convey
that Colombian society still does not accept or tolerate homosexuality, even though being
Catholic does not provoke rejection towards the recognition of patrimonial effects of same-
sex couples. In addition, the rejection of bills in Congress25 or the presentation of concepts
such as that of the National Council of the Laity could also lead to a different conclusion,
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23 Concept of the Public Actions Group of the University of Rosario. Cf. Constitutional Court. Decision 075
of 2007. MP: Rodrigo Escobar Gil.

24 See chapter 1. 

25 Constitutional Court Review. Decision SU-214 of 2016. MP: Alberto Rojas Ríos.
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according to which Colombian society accepts the traditionalist vision of family and is not
interested in changing it. Thus, from the notorious facts present in the case, the Court could
reasonably have decided either in favor or against the presence of social change.

In this regard, the judicial discussion on social change was based on notorious facts and
reasonable interpretations of those, which imply recognizing at least three issues: i) it is pos-
sible to find different reasonable interpretations of the same notorious fact; ii) it is possible
to find notorious facts whose interpretations are contradictory and iii) the arguments based
on notorious facts do not necessarily have a value of truth but, instead, of persuasion; having
reasonable and plausible interpretations of facts to prove the existence of social change that
justifies changing the law. 

Recognizing the role of arguments that support interpretations of notorious facts accen-
tuates the importance of the spaces for participation and the actors that intervene in them.
This is because the spheres of intervention that are regulated by time, form, and subject mat-
ter before the Court are the only opportunity that social actors have to participate democrat-
ically, by presenting their arguments either to support or deny the existence of social
change. The issue at hand is not whether everyone can participate and “have a chair”, but pres-
ents itself when someone cannot participate, for various reasons, and is not able to occupy
“their chair”. Consequently, the problem of the empty chair is generated, in which the degree
of persuasiveness of the arguments (interpretations of notorious facts) is proportional to the
number of interventions. The greater the number of interveners (occupied chairs), the lower
the credibility of the arguments, with a larger possibility to controvert them. However, the
lower the number of interveners (more empty chairs), the higher the credibility of social
change arguments and the smaller possibility to controvert them. 

The latest judicial decisions on another controversial case in Colombia, abortion, show
the importance of these spaces and interveners, as the number of citizen interventions in
favor and against the matter is growing to strengthen or weaken the arguments presented
about the existence of social change,26 reflecting more and more the importance of the
spaces and actors involved in judicial discussions on constitutional matters.

However, the fact that in this case there were no socio-legal studies to support the exis-
tence of social change does not imply that these are not valuable or desirable inputs for a
discussion in a judicial process on the existence of social change. Actually, it shows that the
existence of social change can be proposed and deliberated not only through socio-legal
studies. Consequently, it would not be appropriate to think of a “standard of proof ” of
social change for other cases or contexts because, depending on the characteristics of the
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26 For example, in ruling C-022 of 2020 on abortion, hundreds of citizen interventions were received (EL
TIEMPO, 2020).
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case, the existence or not of socio-legal research, consensus, or majority agreements, or
even the existence of notorious facts, the reasonable way of proving social change within a
judicial process might differ. To suggest otherwise would imply that there is only one way
of proving social change. In fact, the case under study provides evidence to the contrary. 

Therefore, in the case under study, the identification of social change was directly relat-
ed to the discussion process presented in the judicial procedings, and the proof of this
change was based on notorious facts and their interpretations. Thus, the Court was per-
suaded to promote a structural coupling through the extension of the application of Law
54 of 1990, thanks to the communication process, which can be observed throughout the
lawsuit, citizen interventions, and reasoning of the Court. 

2.2. HOW SOCIAL CHANGE WAS EMPLOYED

Social change, once proven, served as the basis for activating evolutionary mechanisms of law
in the case. According to TEUBNER (2000 and 2011), these mechanisms within the legal sys-
tem allow the law to be modified and evolve according to the changes presented by other
systems of society. The interesting point here is that these mechanisms follow a strictly legal
logic in terms of reasoning, rules, and procedure applied, and can be activated completely
independently of other systems (BOURDIEU and TEUBNER, 2000; TEUBNER, 2011). They
must be based on strict legal reasoning or will be rejected;27 additionally, they must comply
with specific argumentative burdens. The public action of unconstitutionality can be classified
as an evolutionary mechanism.

Social change in the case under study was employed in three different ways: i) to lift
the res judicata; ii) to support the Court’s decision on the merits; and iii) to justify the
scope of the Court’s decision in the case. I proceed with the development of each point
below. 

i) Social Change to Weaken RES JUDICATA
Social change was precisely one of the arguments presented in the public action of uncon-
stitutionality, which made it possible to lift the res judicata in the specific case and justify a
new examination of the constitutionality of a norm that had already been studied in the past
(via the 1996 case). It should be emphasized that the Constitutional Court, through its
jurisprudence, has recognized the importance and usefulness of social change concerning
constitutional proceedings, particularly when referring to res judicata, since this implies
that i) the Court is aware of the constant interaction between law and society and ii) that,
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27 In this regard, note the admissibility requirements developed by the Constitutional Court in rulings, such
as C-647-10, C-189/17, and C-035-20, among others. 
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as a result of this interaction, the law may change and therefore, it is vital that when social
changes occur, res judicata be modified to change the law. 

On this, the Court itself has stated:

[...] that, at a given time, in light of the economic, social, political, and even ideological
and cultural changes of a community [...] it may not be admissible in light of the
Constitution, a pronouncement that the Court has made in the past, based on constitutional
meanings that were materially different from those that must now govern the judgment
of constitutionality of a particular rule. (CONSTITUTIONAL COURT, 2013, free
translation by author)

This shows the Constitutional Court’s recognition of the commitment and fluidity of the
process of communication between law and society (LUHMANN, 1988), as well as the con-
tingency of changes produced in the law depending on the possibility of lifting the res judicata
on a matter at a given moment. This is precisely what happened in the case under study. It is
clear how the lawsuit and the intervention of the GAP directly supported the existence of
social change as a reason to weaken res judicata; and how the Court itself, recognizing this,
proceeded to lift res judicata and reopen the constitutional discussion. 

ii) Social change to support the underlying decision
The existence of social change does not always require a modification in the law. According
to TEUBNER (2000), the evolutionary mechanism and its activation do not necessarily imply
a legal change. This is because when the evolutionary mechanism is activated, it is not always
that there are legal reasons to justify the change of the law in effect. In the public action of
unconstitutionality in Colombia, and as seen above, social change allows the lifting of the res
judicata,28 but does not necessarily guarantee any change in the law, instead, it simply reopens
a constitutional discussion in substance.

However, in this case, social change did play an important role by raising the need for a
reinterpretation of Article 42 of the Constitution29 (definition of family consisting of a man
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28 For the case review: Constitutional Court. Ruling C-447/97. MP: Alejandro Martínez Caballero; Consti-
tutional Court. Decision C-310/02. MP: Rodrigo Escobar Gil.

29 It is noteworthy that 5 of the 9 magistrates submitted comments to the judicial decision, either by means
of dissenting votes or clarifications of the same. All of these comments were oriented precisely to the dis-
cussion on article 42 of the Constitution, while some claimed that homosexuals could constitute a family,
others argued that the only family that the constituent determined as susceptible to protection was the one
established between a man and a woman. Cf. Constitutional Court. Decision 075 of 2007. MP: Rodrigo
Escobar Gil.
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and a woman), a norm that, considering proven social change,30 would be effectively reinter-
preted to include same-sex couples in subsequent cases.31There was also the use of social
change to directly support the decision on the merits, i.e., the extension of Law 54 of 1990
through constitutional modulation in the 2007 decision. 

But how to know if and when social change justifies changing the law? There is no generic
answer and, perhaps, there cannot be, given the contingency of legal change from social
change. While it is true that a change in society should not always generate a change in the
law,32 it is also true that the law in certain cases must be modified to overcome historical
injustices.33The only possible solution is to evaluate case by case, taking into special account
the characteristics and argumentation presented in the judicial process. 

In the case under study, the argumentation developed regarding the negative effects that
Law 54 generated was a central point in the Court’s decision. The inclusion of these consid-
erations in the Court’s legal reasoning can be understood as an exercise of reflexive rational-
ity (TEUBNER, 1983), which denotes precisely the judicial reasoning that incorporates the
impact a given decision may have on reality. In other words, this rationale makes it possible
to legally consider the social effects that a Court decision may have on society. In this regard,
and based on the arguments already stated in the lawsuit and expanded via citizen interven-
tions, the Court affirmed:

[...] in relation to the patrimonial situation of same-sex couples, there is a deficit of
protection in light of the constitutional order, leading to the conclusion that the regime
of Law 54 of 1990, as modified by Law 979 of 2005, insofar as it applies exclusively to
heterosexual couples and excludes same-sex couples from its scope, is discriminatory.
(CONSTITUTIONAL COURT, 2007, p. 60, free translation by author)

This assessment of the negative effects of the law served as a basis for the Court to mod-
ulate its constitutionality and extend its application to same-sex couples, given that the
Court found constitutionally inadmissible the discrimination generated by the law towards
the homosexual community. This demonstrates how the judicial discussion served as the
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30 See section 2.1.

31 Constitutional Court. Decision C-577 of 2011. MP: Gabriel Eduardo Mendoza Martelo (ALTAMIRANDA
MORALES et al., 2020; RÍOS JIMÉNEZ, 2020).

32 From “what is” one cannot derive an “ought to be”. In this regard, see the iusnaturalist fallacy (CIANCIA-
RDO, 2004). 

33 See, for example, racial segregation in the United States (OGLETREE JR., 2005). 
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means to find proven social change and, above all, to use it to change the law through this
reflective exercise that allowed the modification of the norm, based on the social impacts
that Law 54 provoked.

This use of social change also evidences the bidirectional relationship between law and
society, since the negative impacts of Law 54 led to a consolidation of social movements that
sought to transform the law through legal means, which these movements finally achieved.
Consequently, in the 2007 decision, social change resulting from the interaction between sys-
tems produced an alteration to the law. 

iii) Social Change to Justify the Extent of the Decision
In 2011, despite acknowledging the existence of social change, the Court had the option to
“exhort” or request Congress that regulate the issue, without making any concrete decision
itself to remedy the discrimination of same-sex couples as has occurred in other cases.
However, social change has also been cited to justify that the Constitutional Court directly
remedies the situation presented in the case, bypassing Congress. As presented in the law-
suit under study, but especially in several of the interventions in favor of it, the inaction of
Congress regarding the situation of the LGBTQI+ community was a powerful argument
that the Court, within its reflexive rationality (TEUBNER, 1983), considered to bring
about a change in the existing law. 

The 2007 decision presented an extreme case: Congress showed complete inaction
regarding the discrimination suffered by the homosexual community.34 Despite the efforts
of social organizations, via the use of discourse and legal forms to advocate for same-sex
couples, they never managed to sway the will of the Colombian parliament for the approval
of a law regulating the legal situation of same-sex couples, despite multiple bills having
been prepared and presented. Notably, eight bills were presented and processed before
Congress from 1999 to 2007, including bills 130 of 2005 Senate/152 of 2006, which the
House approved in four debates and filed in the final conciliation process to become law
(CONSTITUTIONAL COURT, 2016). Furthermore, access to other evolutionary mecha-
nisms, such as the referendum,35 was inaccessible for activist groups, since it required
strong popular support to vote massively in favor of the proposed legal change, which had
not been present by 2007. 
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34 In my opinion, this inaction should not be understood as the rejection of legislative initiatives that would have
allowed the marriage of same-sex couples, since the decision to reject such initiatives is in itself a legitimate
action in a democratic system, like the Colombian one. However, the inaction lies in the fact that Congress,
aware of the need to protect this community, never took the steps to issue a regulation that would legally safe-
guard the rights of this population.

35 Mechanism of democratic participation contemplated in Article 103 of the Political Constitution of Colombia.
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This scenario showed how certain channels of communication between law and society
were “exceeded” and, thus, other evolutionary mechanisms (an action of unconstitutional-
ity) had to take place to overcome the existing tensions, an aspect that undoubtedly con-
tributed to strengthening the need for the Constitutional Court to decide to change the law
in its 2007 ruling. 

In any case, judicial operators must exercise prudence and respect for other “evolutionary
mechanisms” (such as referendums or the legislative route) that can be used to address and
solve tensions between systems (specifically, the legal and social). The passive virtues of
judges (AGUDELO, 2014) are a useful tool to pursue moderate judicial decisions that facili-
tate necessary legal transformations regarding social changes; that is, those legal changes that
allow structural coupling with the social system and thus release the pressure suffered by the
legal system (LUHMANN, 2012). On the other hand, they do not completely ignore other
democratic spaces and powers, like parliaments, where these tensions between systems can
be communicated and overcome.

However, in the Colombian case, the courts end up being the spaces to address tensions
between law and society, precisely due to the ineffectiveness of other evolutionary mecha-
nisms. In this sense, the Courts and their judicial proceedings become scenarios for discussion
and democratic deliberation regarding different issues that, under specific circumstances, can-
not be examined in depth in other institutional spaces (ROA, 2015, 2017, and 2019). It would
seem then that, in the Colombian case under study, bidirectional relations between society and
law are ventilated, discussed, and overcome in judicial spaces instead of being processed in
other spaces, such as Congress, which are perhaps more appropriate for this purpose.

In summary, social change played three roles in the case under analysis. Firstly, it served
as a ground for weakening res judicata. Secondly, it strengthened the argument of a need to
change the law based on the existence of social change. Thirdly, it served as an additional argu-
ment against the need to change the law through the decision of the Constitutional Court.
Given that, despite the recognition of social change, other evolutionary mechanisms (such as
Congress) showed complete inaction to address and overcome tensions between the social
and legal systems. By those means, these uses of social change also highlight the Court’s exer-
cise of reflexive rationality and the importance of the judicial process as a space for democrat-
ic deliberation, given the incapability of other institutional mechanisms to effectively deal
with the tensions between legal and social systems. 

CONCLUSIONS
This research sought to contribute to the analysis of the bidirectional relationship between
law and society through a case study of a judicial decision based on social change. For this
aim, I conducted a socio-legal study of the Colombian Constitutional Court’s Decision
C-075 of 2007 on the patrimonial rights of same-sex couples. Social change played a key
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role in convincing the judge to interpret the constitutional definition of family in a differ-
ent and contemporary way,36 leading to change in the law through judicial decision.37

The case study reflected the bidirectional relationship between the legal and social sys-
tems. In addition, it determined that social change was identified and substantiated through
discussions within the judicial procedings presenting notorious facts and their interpreta-
tions, even in the absence of socio-legal studies. Moreover, this paper identified how social
change was used to weaken res judicata, strengthen the argument for the need to change the
law based on social change, and legally justify the scope of the Court’s decision to change
the law itself, given the ineffectiveness of Congress.

This study suggests that future research should explore the contingency of the relation-
ship between society, law, and social change, depending on the characteristics of each spe-
cific case and, therefore, evaluate the apparent impossibility of proposing a “standard” or
“general rule” to explain how they interact in all cases. Likewise, it would be valuable in
the future to delve deeper into how, from the case study, the fragility of judicial decisions
(the possibility of lifting the res judicata) seems to be an important element that enables the
opening of the legal system to social changes through the activation of institutional process-
es (evolutionary mechanisms). It would be also valuable to investigate in depth the role of
the courts and judicial processes as alternative democratic spaces for discussion, in cases
where other institutional mechanisms have proven ineffective in dealing with the tensions
between social and legal instances. This becomes necessary because these processes of dis-
cussion and communication between systems allow law and society to mutually transform
each other. 
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36 It is worth remembering that the Court held that rules analyzed in the case under study did not affect the
homosexual population and that the definition of de facto marital union between a man and a woman
reflected what is enshrined in the constitutional text (Constitutional Court. Decision C-098 of 1996. MP:
Jorge Arango Mejia).

37 This refers to the fact that, if social change weakens res judicata, it also imposes on the judge the duty to
interpret the Constitution as a living text, potentially allowing a change to the normative meaning of the
constitutional text itself. However, and as stated earlier, social change does not imply a modification in
law, its impact depends on the characteristics of each case under study (CARBONELL SÁNCHEZ, 2012;
ARÓSTICA MALDONADO, 2020; SAGÜÉS, 2003). Cf. Constitutional Court. Decision C-332/13 MP:
Mauricio González; C-166/14 MP: Luis Ernesto Vargas and C-687/14 MP: Jorge Ignacio Pretelt.
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